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N the mind of every intelligent man the question must some- 
times arise, whether the political institutions of his country, 

and especially its constitution, are superior to those of other 
nations, and, if so, in what the superiority consists. The Ameri- 
can who directs his attention to the constitution of the Federal 
Union is not likely to regard this question as one upon which 
there can well be a difference of opinion. The establishment of 
the federal constitution, whether we regard it in the light of its 
undoubted benefits to the people immediately concerned, or con- 
sider its more remote influence upon the institutions of other 
countries, was an act of organization and of government with 
which, for value and importance, no other in the history of man- 
kind is comparable. It did not create the American States or the 
American Union, for these were in existence before; but it saved 
the States from anarchy, and it settled a tottering Union upon the 
only basis that was at once a foundation of solidity and of 
growth, of permanence and of evolution. It converted a loose 
confederacy into a nation; and that nation, though feeble in its 
beginnings, has in the compass of a century overflowed and 
mastered the major part of the continent; and now, in the 
number and intelligence of its people, in national resources and 
power, it takes unchallenged place with the leading nations on the 
globe. History tells no other story of expansion so rapid, of 
progress so steady, of growth that in its promise appears so 
assuring. Many causes have contributed to the marvellous 
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growth, and to the general prosperity and order which have 
accompanied it ; but chief among them has been the establish- 
ment, through the patriotic statesmanship of those who achieved 
independence, of efficient and stable representative institutions, 
through the adoption of the constitution of the United States, 
The federal constitution was not a perfect instrument; no 
instrument of government ever was. If anything can be safely 
predicated of the divine purpose, it is that mankind shall not 
remain in a stationary condition, but shall advance from age to 
age, from a lower toa higher state of being, and this not less in 
what pertains to government than in other respects. The nine- 
teenth century has been one of marvellous progress, which has 
nowhere been more marked than in the political institutions of 
European nations. With the exception of Russia and Turkey, 
there is, perhaps, not to-day a nation in Europe whose government 
is not greatly in advance of what would have been possible to 
establish for it a century ago. England is a monarchy in little 
more than name, and France, whose people were then under a 
despotism of almost incredible rigor, is now a republic; but the 
wisest and best statesmen of neither of these countries a century 
ago would have advocated a government on a representative basis 
such as is now established. The reason that would have been 
perfectly conclusive against it is that the time had not come when 
such institutions would be accepted and supported by the people. 
The wise statesman will not outrun the people in governmental 
changes; he must keep them abreast with him if apparent 
reforms are to be reforms in reality. Like things may be said of 
Italy and other European countries to those said of England and 
France; they have gradually come up to what was impossible 
when the federal constitution was under discussion. But even the 
federal constitution, as we now admit, was far from being perfect. 
Nothing but the paramount necessity of a more efficient Union, 
and the impossibility of establishing it otherwise than upon a 
compromise of views, justified the toleration of the great evil of 
human slavery, in this charter of free government. It was a blot 
upon an instrument that could not possibly, at the time, have 
been made immaculate. The fact is now sometimes very 
thoughtlessly made a ground of accusation against those who 
framed it; but, when it is considered that it was the best that at 
the time was possible, the injustice of such an accusation becomes 
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manifest. If we insist upon perfect laws, and will have no others, 
we shall never have any at all; we shall be left to battle for 
perfection in a condition of hopeless anarchy. Bad as the com- 
promise was in some aspects, we shall do well to remember that 
the constitution was the imperative need of the hour, and that to 
its establishment was due the fact that slavery in the States was at 
last brought within reach of the power that could strike the fatal 
blow. A great statesman, given by New York to the Union, once 
said: “I early learned from Jefferson that in politics we must do 
what we can; not what we would.” It was a wise saying. In 
government we must strive for what is best, but we must be 
content to put up with something less than perfection. The 
golden rule appeals to the heart and the conscience of the 
individual man, but it cannot be incorporated in legislation to be 
enforced by magistrates and the police. And even if it could be, 
there would be many things in government to which it could have 
little or no application ; things which concern public policy only, 
and in respect to which the rules of morality and right give little 
or no guidance. 

No people, however highly endowed in other respects, ever rose 
above the state of barbarism, unless it possessed the organizing 
faculty, the genius for law and settled institutions, the willingness 
to submit to rule, and a perception of its necessity. It was 
because he had these that the brutal Saxon has in time developed 
into the law-respecting and law-abiding Englishman and Ameri- 
can. Without them he would have been as savage now as he was 
when we first hear of him. It has been humorously said, but 
with substantial truth, that if a chance meeting of Americans were 
to take place in a desert, they would immediately organize and 
hold an election. The election would mean order and security. 
Let one of their animals be stolen, and a lynch court would be 
organized, and perhaps a hanging take place. This, in a sense, 
would be lawless ; but it might be the first step in a process of 
evolution that in time would give established courts and eminent 
jurists to a great commonwealth. The lynch court that gives us 
rude justice, when no other is possible, is infinitely preferable to 
no court at all. Americans have not inaptiy been called the 
Romans of the modern world, because of their instinct for 
political construction, and for laying broad and deep the founda- 
tions of governmental structure. Possibly there may be discovered 
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in their constitution building, as well as in general legislation, 
a tendency to particularize too much; to impose too meny 
restraints. This, however, when carefully considered, may prove 
to be a fault less serious than its opposite, —a fault that, at least, 
leans to virtue’s side. The higher the civilization of any people, 
the more extensive will be the recognition of inherent and 
indefeasible rights ; and as these can have substantial value only 
when the law protects them, our institutions may be expected to 
expand with social and industrial progress, and the citizen will be 
subjected to new restraints for the protection of new rights which 
were either not clearly perceived before, or which have sprung 
from new conditions. Under our peculiar system we leave these 
rights, for the most part, to the protection of the States; but in 
what I shall say on this occasion I shall avoid speaking par- 
ticularly of the distinctions between State and Federal law. The 
proper method of study for the constitutional system of the 
United States I conceive to be, to consider it as a unity, with all 
the mutual interaction and interdependence of rights and obliga- 
tions. Chief Justice Taney once said: “ The constitution of the 
United States, and every article and clause in it, is a part of the 
law of every State in the Union, and is a paramount law.” He 
might truly have added that State constitutions and laws are a 
necessary part of the federal system ; the Union itself having been 
formed and perfected in order to their preservation. This is 
sometimes overlooked, and the Federal system and the State sys- 
tem are discussed as if each was complete in itself, instead of 
being, as each is, the necessary complement of the other ; and, in 
thus discussing them, we get one-sided and imperfect views, which 
lead us into dangerous errors. 

If we compare the constitution of the United States with any 
constitution that was in existence when it was formed, two things 
will particularly arrest the attention. The first of these is the 
greater particularity and completeness of the federal constitution ; 
the fact that it goes into all the particulars of governmental 
authority. In other countries such constitutions as then existed 
were for the most part confined to the settlement of a few leading 
principles ; scarcely going farther in some instances than to fix the 
course of descent for the crown. The second is, the constitution 
of the United States was fully written out; its every section, sen- 
tence, and phrase agreed upon and formulated; whereas other 
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constitutions rested altogether in immemorial usage, and were for 
that reason necessarily somewhat vague and indeterminate. This 
was the general truth. The constitution of England was excep- 
tional in its completeness, and also in the fact that its leading 
principles had from time to time been formulated and expressed 
in public charters. Nevertheless it still remained an unwritten 
constitution ; its principles evidenced chiefly by usage. No one 
or two or any number of charters could be pointed to as forming 
alone or collectively the entire constitution of the realm. The fact 
that the constitution of England has been so beneficent, and that 
it has answered so well the needs of a liberty-loving people, has 
often suggested the question of the relative merits of written and 
unwritten constitutions. Tous, as Americans, such a question has 
only a speculative interest. The people of the United, States had 
no choice as between these two methods of expressing the funda- 
mental law ; a written constitution was for them a necessity of the 
situation. This is manifest from the fact that they were creating 
a government, and had to agree upon what should be its depart- 
ments and its officers. When this was agreed upon there were no 
such immemorial usages determining what powers should be exer- 
cised by the one or by the other as existed in other countries, and 
a definiticn and limitation of powers were therefore essential. In 
short, the whole machinery of government required a written 
expression ; since in this way alone could the powers of those 
who should have authority under it be defined, and the duties and 
obligations of citizens be determined. Necessity thus compelling 
a written constitution, the question of comparative advantages of 
the written and the unwritten could not possibly be to them one 
of practical interest: To the student of politics, however, such a 
question must always have importance, whether it be abstractly 
considered, or, on the other hand, be examined in the light of 
illustrative instances. And for the purposes of illustration history 
presents no other instances which are comparable in value to those 
of the constitutions of England and of the United States. These 
two easily rank first in importance because of their strength, their 
age, their completeness, their hold upon the regard of the people, 
the great measure of liberty they secure, and the ease with which 
they admit of safe improvement. This fact of supremacy is so 
far recognized that all other nations when they enter upon the 
duty of perfecting constitutional forms, or enlarging constitutional 
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principles, turn asa matter of course to Britain and to America for 
enlightenment and direction. 

The statesman who for such a purpose contemplates the con- 
stitution of England perceives that it is a body of principles and 
usages resting in prescription, the outgrowth of national history, 
expressive of national aims and thought, and the national convic- 
tion of what is best, or at least is most politic, in government. 
All these principles and usages have been of gradual establish- 
ment, and have been enlarged and improved as a result of a 
growing spirit of liberty among the people and of concessions to 
that spirit on the part of the governing classes. I think we may 
justly call this the natural method of constitution building. No 
constitution otherwise formed can so completely adapt itself to 
the needs and thoughts of the people as the one that springs 
directly from the national life, has been moulded by the events 
of national history, and constitutes an expression of the popu- 
lar idea of government, and of what are its proper functions 
and limitations. It then fits as a garment, and no other will. 
But history shows us that all government originating otherwise 
than by formal charter begins in despotism and with a governing 
family or class; and in the growth of a prescriptive constitution 
there is necessarily something in the nature of a continuous 
struggle between the rulers on the one hand and the people on the 
other,—a struggle which in the main may be peaceful, but is liable 
at times to blaze out in civil war. Ever since the overthrow of 
Napoleon I. a struggle of this sort has been going on in nearly 
every European country, with varying successes and many bloody 
incidents, but with a general tendency in the direction of greater 
liberty. The free constitution in any case is only won slowly, and 
by minute, perhaps imperceptible, advances. We do not mark the 
changes from year to year; they are commonly seen only from 
age to age; in time the England of the robber Normans becomes 
the England in which the representatives of the commons wield 
the sovereignty, and the crown has left to it little beyond nominal 
power. It is not unreasonable to assume that nothing could be 
better or safer than such a growth, or could give better promise of 
permanency. Nevertheless, an inherent weakness is seen in this: 
that there may at any time be dispute as to whether any particular 
principle has so far become accepted that it constitutes a part of 
the constitution, and the dispute may only be settled through 
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resort to civil war. Under such a constitution, too, the legislative 
power is necessarily supreme, and under the influence of tem- 
porary excitement it may remodel the constitution at will, and 
eliminate from it any principle, however important or venerable. 
It is scarcely possible that the powers of government should be 
thus abused under a written constitution which, like that of the 
United States, was the origin of the government itself. Such a 
constitution is “‘a code of finalities,” or, as some have called it, “a 
rigid constitution.” It creates departments and agencies of gov- 
ernment, and confers powers upon them. The very specification 
of powers is a limitation ; and, unless by manifest usurpation, public 
authorities can exercise none that are not in terms conferred. 
They cannot, therefore, annul, set aside, or suspend any constitu- 
tional principle, for the plain reason that no authority to do so 
has been given. The declarations of rights which in Britain are 
merely advisory to parliament are in the federal constitution im- 
perative commands. Chief Justice Marshall stated the principle 
succinctly when he said: ‘“ The government of the United States can 
claim no powers which are not granted to it by the constitution ; 
and the powers actually granted must be such as are expressly 
given, or given by necessary implication.’’ As the constitution 
itself declares : “‘ The powers not delegated to the United States 
by the constitution, nor prohibited by it to the States, are reserved 
to the States respectively or to the people.” 

The weakness commonly inhering in a constitution thus formed 
is that it is formed regardless of the most important principle of 
all, namely, the principle of growth and expansion. This has 
been the radical vice of most: European written constitutions; 
each of them has been framed as if it were the beginning of the 
nation, instead of being, as it was in fact, merely a step in its 
progress. No such vice inhered in the constitution of the United 
States. The instrument is quite as truly a growth as is the consti- 
tution of the British Empire ; it is in fact a continuation and natural 
expression of English liberty. As Mr. Lowell has said: “The 
acorn from which American democracy sprang was ripened on the 
British oak.” Our fathers wisely clung to what their ancestors 
had won in their long struggles for personal freedom, —and just 
as wisely appropriated the general principles of government which 
in the course of ages had become settled and accepted in England. 
It was only in a very narrow sense that the new government could 
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be called a new creation: in its separation of the powers of 
government, in the division of the legislature into two branches, 
and in the union of the executive as a third branch, the constitu- 
tion of England was closely followed. We may say the same as 
regards the bill of rights, which was added to the constitution by 
amendments ; the leading principles are all to be found in Magna 
Charta and other charters of English liberty which the people of 
America at the time of the Revolution had claimed as a part of 
their inherited freedom, and demonstrated their right to by their 
success, 

It is worthy of note, however, that the principles of liberty which 
were thus appropriated were likely to have a somewhat different 
meaning, and to give a broader protection in America than in 
England. Adopted in America, they took on to some extent an 
American sense ; they were relieved from implied limitations and 
exceptions which were known under the English system, but were 
foreign to American ideas and usages. We imported our law, 
but in some sense it was raw material to be worked over, and the 
first step in the process was to relieve it of whatever had come 
from the recognition of privileged classes, or of classes subject to 
special burdens. Magna Charta, therefore, in its protection of 
life, liberty, and property by the law of the land means more in 
America than it did in England; it is more comprehensive, more 
impartial. Voltaire has an anecdote of meeting, when in England, 
a boatman on the Thames, who, seeing that he was a Frenchman, 
with characteristic boorishness bawled out with an oath that he 
would rather be a boatman on the Thames than an archbishop in 
France. The next day Voltaire saw this man in prison with irons 
on, and praying alms from the passers-by; and so asked him 
whether he still thought as seriously of an archbishop in France. 
“ Ah, sir,” cried the man, “what an abominable government! I 
have been carried off by force to go and serve in one of the king’s 
shipsin Norway. They take me from my wife and my children, and 
lay me up in prison, with irons on my legs, until the time for going 
on board, for fear I shall run away.” A countryman of Voltaire 
confessed that he felt a splenetic joy that the people who were 
constantly taunting the French with their servitude were in truth 
just as much slaves themselves ; “ but for my own part,” said the 
philosopher, “I felt a humaner sentiment ; I was afflicted at there 
being no liberty on earth.” If the Frenchman had come to 
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America at any time after the Union was perfected he would have 
found that the declaration that no freeman should be deprived of 
liberty except by the law of the land was as effectual to save the 
poor boatman from impressment as it could be for the protection 
of any other class of the people; for here the principle was not 
merely general in terms, but in spirit ; it took in every freeman, and 
it protected all equally, the boatman at the dock as much as the 
merchant on the wharf. 

Following up briefly the relative merits of written and unwritten 
constitutions, it will be convenient, first of all, to consider what are 
the requisites of a good constitution. These are easily indicated : — 

I. A good constitution should be plain and certain in its 
principles, and as far as possible free from doubt and question. 
In this particular the advantage of the written instrument over the 
unwritten usages is too manifest for question. 

II. A good constitution must be of gradual formation ; it must 
result from the history and experiences of the people, and be the 
natural and deliberate expression of their thoughts, wishes, and 
aspirations in government. It is in this particular that the un- 
written constitution is likely to be superior, for that is necessarily 
the growth of time. Every constitution has its antecedents, but 
the antecedents of the unwritten constitution are likely to lead 
directly and naturally up to it, while those of the written are liable 
to be affected by force, fraud, accident, or the misleading of the 
facile tongues or pens of demagogues or doctrinaires. Mr. Glad- 
stone never uttered a more forcible truth than when he said: “ No 
greater calamity can happen to a people than to break utterly 
with its past ;” but this is precisely what it is likely to be urged to 
do when it is setting up a new constitution on a change in the 
form of government. But, as has been shown already, the written 
constitution as well as the unwritten may be a true growth ; it may 
be framed on the plan of embodying the settled principles already 
evolved and manifested in the history of the people, and of 
crystallizing them in exact form, instead of leaving them vague 
and indeterminate as the unwritten constitution in a measure must 
do. And this was the plan worked out in the constitution of the 
United States; it was framed on the principle and with the purpose 
of preserving for America everything in the British constitution 
which was suited to the condition and circumstances of the new 
world ; and there is not in all history a fundamental law which is a 
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more genuine growth. Indeed, the changes in adopting it were 
scarcely greater than took place in England when the Stuarts 
were sent over the water and William of Orange was made king. 

III. A good constitution should definitely apportion the powers 
of government between the several departments, and draw such 
clear lines of distinction as to prevent collisions and usurpations. 
It is in this apportionment that the superior advantages of the 
written constitution are most conspicuous. Under an unwritten 
constitution the legislature, whether it be monarch or parliament, 
is almost necessarily supreme. It makes laws for all, and all must 
obey them. In the rise of parliamentary authority the parlia- 
mentary body always determines for itself the limits of its authority, 
so that its power is bounded only by its discretion. The checks 
upon it, which the other departments of the government afford, 
are necessarily feeble, and may be disregarded. If a veto power 
becomes inconvenient or distasteful it will be abolished, just as in 
effect it has been abolished in England. Such written declarations 
of constitutional right as may be made from time to time are but 
laws, and may be changed at will. In pointed contrast to this is 
the legislative power under the written constitution, for that power 
is limited in the very grant, and every attempted law which goes 
beyond the grant is merely idle words, and may be treated as null 
by all citizens, whether in public or private station. Moreover, the 
grant of judicial power to another department is a grant of 
authority which includes the right to adjudge that to be no law 
which the legislature has attempted to enact beyond its jurisdiction, 
and the courts must protect the citizen in disregarding it. The 
check upon absolutism in government would thus seem to be as 
complete as human wisdom can make it. 

IV. A good constitution should be beyond the reach of tempo- 
rary excitement and popular caprice or passion. It is needed for 
stability and steadiness; it must yield to the thought of the 
people ; not to the whim of the people, or the thought evolved in 
excitement or hot blood, but the sober second thought, which 
alone, if the government is to be safe, can be allowed efficiency. 
And here, again, the superior advantage of the written constitution 
is manifest. The unwritten is at the mercy of the temporary 
popular passion, and precedents may grow up from abuses before 
the sober second thought has come. The written compels delay 
through the steps it requires to be gone through with, and there 
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is thus time for temporary passions to cool and for excitements to 
pass away; it begets a conservative habit of mind, which of 
itself is of the highest value. Changes in government are to be 
feared unless the benefit is certain. As Montaigne says: “ All 
great mutations shake and disorder a State. Good does not 
necessarily succeed evil; another evil may succeed, and a worse ; 
as it happened to Czsar’s killers, who brought the republic to 
such a pass that they had reason to repent their meddling with it.” 

V. But, as change in government is according to the order of 
nature, a good constitution should provide for safe growth and 
expansion. Here, again, it may be hastily concluded the unwritten 
has advantages. What growth can be better, it may be asked, 
than that which is going on from day to day, imperceptibly, and 
is finally officially and formally recognized when it is complete? 
But, on the other hand, this method of change is accompanied 
by dangers that may threaten the very existence of govern- 
ment. The settlement cf the question is very likely to be a 
settlement at the point of the sword, as it was not only when the 
first great charter of English liberty was won, but again when 
general representation in parliament was secured ; and still again 
when, after forty years of civil strife, it was settled by the revolu- 
tion of 1688, that the rule of the king of England was not by 
right divine, but was conditioned on observance of the funda- 
mental law. An appeal to arms is almost necessarily the mode 
of settlement when the question at issue is one that touches the 
foundation principles upon which the civil state is based, and 
especially when it strikes at the roots of ideas and prejudices 
which are the inheritance of ages; so that all great questions of 
reform in government are likely to threaten public disorder. We 
have found the better way when we have agreed upon a method 
whereby the peaceful ballot may determine whether the time 
is ripe for a change, and, if so, what the change shall be, instead 
of leaving the question of change to the arbitrament of force. 
The choice of methods is thus between ballot and battle, with a 
reasonable certainty that the one, while it is peaceful, will truly 
express the actual public judgment ; while the other, besides being 
destructive, may prove nothing beyond the fact that the fortune 
of war for the time being inclines to a particular party. The 
written constitution thus prepares the way for growth and expan- 
sion by steps which give security against public disorder and 
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violence ; its provisions may be moulded to new thoughts, new 
aspirations, and new needs, as peacefully as the simplest law on 
the statute book may be modified; perhaps with as little 
discussion. Whoever desires proof of the excellence of this 
method of constitutional development needs but to note the fact 
that fifteen amendments to the federal constitution have been 
peacefully made under the agreed forms. The proof, it may be 
said, is imperfect, for the last four amendments were born of the 
civil war. This is true; but let it be noted that the war was not 
inaugurated to obtain these amendments ; it was not begun by 
those who might have desired them. The government was 
moving peacefully on under the constitution, with full observance 
of all its compromises; but those with whom the recognition of 
slavery was the most important of its provisions saw, or thought 
they saw, a clear indication of steadily advancing public sentiment 
that in time would come to demand that this recognition, and the 
attendant compromises, should be stricken from the instrument. 
It was to escape an inevitable reform, not, as yet, imminent, but 
clearly foreshadowed, that the war was begun ; and the four years 
of bloodshed only precipitated a purification of National and 
State constitutions, that would otherwise have come more slowly 
and peacefully, and as a necessary step in national progress. 

In all that has now been said by way of comparing written 
with unwritten constitutions, it is assumed as a postulate that 
sovereignty is in the political society as a whole, — in the people 
organized into a State, — and that the constitution is an emanation 
of the popular will. This is the American theory of government ; 
but it is more than this: it is the only theory that is rightful. 
Any other is the offspring of despotic ideas, and, wherever we 
find it accepted, it is not difficult to trace it to the fact that the 
government, in its origin, has been a despotism, either of a single 
rule or of some privileged class or classes. If we would understand 
why the British parliament is sovereign, rather than the British 
people, we have only to note how parliamentary power grew up. 
At the outset we see a realm governed by a king, who made laws 
at his absolute discretion, and claimed to govern by right divine. 
Popular rights under this claim were ignored, and the king, for all 
practical purposes, was the State. When the privileged classes 
contested the king’s assumptions, they claimed the right of 
legislation, not for the great body of the people, but for them- 
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selves as privileged orders. The point of contention, therefore, 
was, whether it was the king who was sovereign, or the parliament, 
in which the privileged classes alone were represented. Nobody 
contended that the people were sovereign. The power passed in 
time from king to parliament, but there never was a day in the 
history of the country when the sovereign power was not wielded 
by the law-making authority. In the United States, on the other 
hand, there never was atime when, both as a theory and as an 
actual fact, there was not back of the legislature an effective 
sovereign power in the people. . 

I now lay down the proposition that, by reason of the facts 
already stated, the constitution of the United States is the most 
conservative instrument of government, known to the world. 
Possibly one who is accustomed to look upon the United States 
as the chief representative of political progress, and to regard 
conservatism as the antagonism of progress, may see in this state- 
ment a contradiction in terms. But it is, nevertheless, true. 
Progress is assured through the conservative features of the con- 
stitution, in harmony with which the progressive spirit of the 
people acts and moves. In the fact that the constitution, though 
at any particular time binding inflexibly, is, nevertheless, subject 
to safe amendment, is to be found our security for what we have, and 
the possibility of anything better that time and experience may 
demonstrate the need for. When, as has commonly been the case 
with republics, the vote of an excited assembly may at once put 
anything into the constitution or put anything out, the republic 
itself is at the mercy of the fears, the passions, or the prejudices 
of the hour, and a dictator may come as naturally as a change in 
the seasons. Andrew Jackson, in one of his letters in the period 
of nullification, showed a true perception of the strength of the 
constitution when he said: “ Perpetuity is stamped upon the con- 
stitution by the blood of our fathers, by those who achieved as well 
as those who improved our system of free government. For this 
purpose was the principle of amendment inserted in the constitu- 
tion.” But the provision for amendment was purposely made 
conservative. The President cannot change the constitution ; 
Congress cannot change it ; the people themselves cannot change 
it hastily, under the influence of temporary passions and excite- 
ments. The process is safe, but necessarily slow and deliberate. 
And such it ought to be. The constitution emanated from the 








354 HARVARD LAW REVIEW. 


will of the people; it expressed the best thought of the day; it 
was agreed upon and put in force because it was found to be 
excellent. And surely, in changing things excellent in govern- 
ment, no maxim of statesmanship can be wiser than to make haste 
slowly. The constitution stands before the people as an emblem 
of strength and stability, and it begets in them a conservative 
habit of thought and of action which of itself is invaluable. But 
what, in respect to the constitution, is more conservative even than 
any express provisions or singlefeature is the fact that it is adapted 
to the needs and sentiments of the country, and the people are 
content with it. This is not only more important to the country, 
but is infinitely more valuable in giving confidence and security in 
our intercourse with other nations than great fleets or powerful 
armies. Matthew Arnold, after his visit among us, in his criticism 
of what he found here, said: “The more I saw of America, the 
more I found myself led to treat institutions with increased respect. 
Until I went to the United States I had never seen a people with 
institutions which seemed expressly and thoroughly suited to it ; I 
had not properly appreciated the benefits proceeding from this 
cause.” To look farther for the secret of the superior merit of Amer- 
ican institutions is needless ; they spring from national thoughts, 
sentiments, and impulses, and are therefore more expressly adapted 
to the people and their needs than are those of any other country. 
It is because of this that they give content and the blessings which 
content promotes. When institutions are thus the outgrowth of 
national thought and expressive of the national judgment, all 
right-minded people in their daily life and conduct are habitually 
in harmony with them. The difference between enforcing a law 
which is but the expression of the common thought, or, on the 
other hand, enforcing one which, however reasonable in itself 
abstractly considered, the common thought has not yet appro- 
priated and become habituated to, is so obvious that we need not 
pause to comment upon it. To the citizen it is the difference 
between freedom and oppression. 

In what is so far said I have treated the constitution as being, 
while it stands, the final test of law and right. But when any 
written instrument is to be applied to a great variety of subjects, 
most of which were not present tothe minds of the framers in 
drafting it, there are likely to arise many troublesome questions 
in regard to its application. In the decision of such questions 
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under the federal constitution it has been thought by many persons 
that construction has unwarrantably expanded the scope of the 
instrument, so as to strengthen the federal government beyond 
what was intended. But any accession of federal strength through 
construction is insignificant as compared to what has come from 
the gradual march of events, which has made the questioned 
powers of government signify vastly, I might almost say infinitely, 
more than they did at first. The bounds of power remain the 
same, but the new creations that come within its compass give it 
an importance which those who devised it never dreamed of. 
When one conveys the lot upon which a palatial dwelling has 
been erected, he may use the same descriptive terms of metes and 
bounds as when the lot had value for little more than a play- 
ground for school-boys; the dwelling is a mere incident to the 
lot, and it goes with it in conveyance without question, and also 
without specification. Analogies to this may be seen in the 
administration of government under written constitutions. John 
Quincy Adams early pointed out that within the compass of the 
power to wage war might be found in some great emergency 
the power to destroy slavery ; and statesmen ridiculed it until the 
emergency arose under which by the common consent of the 
loyal people the blow was struck. 

The power to regulate interstate commerce when the constitu- 
tion was adopted had so little immediate interest that it scarcely 
afforded occasion for the slightest forensic discussion. How is it 
to-day? The application of steam to locomotion and of electricity 
to correspondence has worked relatively as great a change in 
government as it has in the industrial world; it is the federal 
government, whose functions at first concerned the citizen in his 
private relations so remotely, which now through its control over 
internal and external transportation, its cheap and rapid postal 
service, its taxes that reach us all and reach us often, its absolute 
control of the currency, and the not remote probability that it 
may grasp with its unquestionable powers still other subjects 
which constitute public conveniences ; it is the central government 
rather than the State that now seems to stand before the people as 
the chief representative of public order and governmental vigor, 
and as the possessor of general rather than of exceptional and 
particular powers. It may be that by and by the federal legis- 
lature, surveying the field of interstate commerce, and taking 
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note how State commerce encroaches upon and intermingles with 
it, crowding it in the same vehicles on the same roads, sharing 
with it in the same expenses, the rates which are imposed on the 
one necessarily affecting the rates that can be accepted on the 
other, and being handled at the same time by the same hands, 
under the same official control, will come to the conclusion that a 
separate regulation of State commerce must necessarily be, to 
some extent at least, and may be to a large extent, inconsistent 
with complete federal regulation of the commerce that is inter- 
state. Should that conclusion be reached, the federal legislature 
is not unlikely to take to itself complete regulation of the whole; 
and, if it shall do so, it will but add another to the many illus- 
trations already to be seen in our history, which go to show how 
vast is the edifice that may rightfully be erected within the bounds 
of single federal powers, which at first seemed of little importance. 

Briefly, in conclusion, we may be permitted to bring together for 
contrast certain varieties of fundamental law. 

Of all the constitutions which may come into existence for the 
government of a people, the most excellent is obviously that which 
is the natural outgrowth of the national life, and which, having 
grown and expanded as the national thought has matured, is likely 
at any particular time to express the prevailing sentiment regard- 
ing government, and the accepted principles of civil and political 
liberty. 

Of all the constitutions which a people ever accepts for its 
organic law, the least valuable is that which it suffers to be made 
for it on the principle of turning the back upon the national 
experience, dissevering the nation’s future from its past, and laying 
the framework of government in ideal perfection. Such a consti- 
tution may possibly in time acquire permanence, but it can never 
antecedently be predicated of it that the people will so far appro- 
priate its ideas, adapt themselves to its methods, and allow it to 
take root in their every-day life as to convert it into an institution. 
In proportion as it differs from governmental thoughts and 
systems which are displaced by it, the probabilities are not only 
against its usefulness while it stands, but they are against its 
stability also. 

Of all the constitutions which a people makes for itself, the 
best is that which is written with close hold on the past, but 
which, with foreseeing eye, prepares the way for appropriating 
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the lessons of a progressive future. Only such a constitution can 
embody the essential excellences, and can so far harmonize the 
conservative and the progressive principles that the one will be- 
come the complement of the other, in steadily, but cautiously and 
safely, moulding the instrument to greater perfection. 

The purely prescriptive constitution has neither the weaknesses 
of the first of these, nor the supreme excellences of the other. 
As we see it in the best existing representative, the English 
constitution, it embodies the much-praised principle of direct 
executive responsibility to public opinion ; but this, though often 
taken to be peculiar to the constitution of this class, may be very 
readily made a feature of the written constitution, and will be 
so whenever the people become convinced of its desirability. 
Indeed, there is no feature whose excellence in the prescriptive 
constitution has been demonstrated by time and experience that 
may not be appropriated in the written constitution, or that is not 
likely to be appropriated by a people who deal with the subject 
as the American people are taught to do, at once reverently as 
regards the past and courageously as regards the future. 


Thomas M. Cooley. 


WasHINGTON, D.C, 
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THE LEGAL ASPECT OF THE SOUTHERN 
QUESTION. 


| 


‘’ is my purpose briefly to present certain points of law, most 
of them well settled, involved in discussions of the “ Southern 
Question.” 

Even before the time of the present Constitution the country 
divided naturally into a “ North” and a “South.” In addition to 
the fact that the people of the two sections seemed to differ in- 
stinctively in their respective ideals of government, it was but 
natural that the manufacturing and commercial North should tend 
toward consolidation, and that the agricultural South should de- 
velop a love for local self-government. A trading community 
must have union; an agricultural need not. The conflict of 
opinion thus engendered between the Northern and Southern 
States upon matters of economy and government has constituted, in 
the different phases which it has from time to time assumed, the 
“ Southern Question.” 

The Constitution, adopted as a compromise, is so elastic as to 
permit a construction by each section according to its own interest. 
Therefore upon nearly every question of constitutional interpre- 
tation we find the North contending for the powers of the federal 
government, and the South for the powers of the States. 

The first fifty years and more of the legal history of the United 
States marks a gradual development of the powers of the national 
government. The Supreme Court decided in 1816 that the 25th 
section of the Judiciary Act, giving the court power to pass upon 
constitutionality of State laws, was constitutional! Again, under the 
same section, it was held that the Supreme Court has appellate 
jurisdiction in causes wherea State isa party.2 Further, Congress 
asserted the power ® to regulate slavery in the Territories, and to 
impose conditions upon the admission of States, powers which 
were afterwards denied in the “Dred Scott Case.”* But the 8th 





1 Martin v. Hunter’s Lessee, 1 Wheat. 304. 

2 Cohens v. Virginia, 6 Wheat. 264. 

8 In the Missouri Compromise, 1820. 

* Dred Scott v. Sandford, 19 How. 393 (1856). 
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section of the Constitution, enumerating the powers of Congress, 
and especially the first clause, conferring the power “to levy and 
collect taxes . . . and provide for the . . . general wel- 
fare of the United States,” was, together with the 18th clause, 
giving the power “to make all laws which shall be necessary and 
proper for carrying into execution the foregoing powers,” the great 
battle-ground between champions of the different sections. 

Representative controversies relating to this section of the Con- 
stitution are those concerning the power of Congress to levy 
duties for protection, as well as for revenue, and the power to 
establish a national bank. The tariff question led to the extreme 
stand taken by South Carolina, in 1829 and in 1832, that a State 
could nullify an act of Congress which it deems unconstitutional, 
thus following out the idea contained in the Virginia and Ken- 
tucky resolutions of 1798, 99. But the power of Congress in this 
regard was, nevertheless, asserted, and it was maintained by the 
President. The bank controversy terminated also in favor of the 
federal powers. Not only was it decided that Congress could 
create a bank, but it was also held that a State could not impose 
any burdens upon the bank by way of taxation or otherwise.! 

With the development of the powers of the United States came 
limitations upon the powers of the States. For instance, they 
cannot annul a judgment of a federal court ;? nor grant monopo- 
lies which interfere with the powers of Congress ;* nor rescind 
their own grants or contracts. Blow after blow was given to the 
cherished theories of the South, every stroke tending to establish 
that, within certain limits, the government of the United States 
has all the attributes of absolute sovereignty. 

The growing importance of the slavery question, however, 
finally led the South to the view that such sovereignty as the 
United States possessed was conditional upon the consent of the 
States. Now, the Constitution divides sovereign powers between 
the Federal and the State governments, Those belonging to the 
latter constitute the true “State rights.” Yet, although State 





1 McCulloch v, Md., 4 Wheat. 316 (1819); Osborn v. Bank of U. S., 9 Wheat. 736 
(1824). 

2 United States v, Peters, 5 Cranch, 115 (1809). 

$ Gibbons v, Ogden, 9 Wheat, 1 (1824). 

* Fletcher v. Peck, 6 Cranch, 87 (1810); Dartmouth College v. Woodward, 4 Wheat. 
518 (1819). 
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rights and National rights ought to be supreme within their re- 
spective limits, it was claimed that the former included the power 
to destroy the latter. This contention, first expressed in the Vir- 
ginia and Kentucky resolutions and in the nullification ordinances 
of South Carolina, became the right of secession in 1861. It was 
this impracticable phase of “ State rights”’ which was put at rest 
by the war. The tendency has since been to define more and 
more exactly the true line of demarcation between State and 
National sovereignty. 

New questions required such a line to be carefully drawn. 
Under the recently adopted amendments to the Constitution (the 
XIIIth, XIVth, andXVth) there was danger that the North, in 
its desire to wipe out the injustice of years, would go altogether 
too far ; while, on the other hand, it was likely that the South, if 
left to itself, would be slow to recognize that the days of slavery 
were over. The new régime gave to the negro civil and political 
rights equal to those of other citizens. By “political rights” is 
meant those which relate to the participation of the individual in the 
making of the laws. The term “civil rights” properly includes 
all legal rights not political; but with reference to discussions of 
the Southern question it has a much narrower meaning. What is 
meant seems to be those rights which affect the social status of 
the negro. Other civil rights, however fundamental, such as the 
right to acquire and hold property, the right to appear in court as 
witness or party, have occasioned little controversy.! 

How far is the social condition of the negro under federal 
protection? All persons have an equal right to the privileges of 
public schools. The XIVth Amendment forbids any State to 
“deny to any person within its jurisdiction the equal protection 
of the laws.” This clearly would prevent a State from excluding 





1 The Civil Rights Act of April 9, 1866 (14 Stat. at Large, c. 31) reénacted, with 
some modifications in the Enforcement Act of 1870 (§§ 16-19), declared that all per- 
sons within the jurisdiction of the United States shall have the same right in every 
State and Territory to make and enforce contracts, to sue, to be parties, give evidence, 
and to the full and equal benefit of all laws and proceedings for the security of persons 
and property, as is enjoyed by white citizens,’and shall be subject to the same bur- 
dens and penalties, and none other; and provides for the punishment of any person 
who, under color of any law, statute, ordinance, regulation, or custom, shall deprive 
any inhabitant of a State or Territory of such rights. It was also declared that “all 
citizens of the United States shall have the same right, in every State and Territory, 
as is enjoyed by the white citizens thereof, to inherit, purchase, lease, sell, hold, and 
convey real and personal property.” See Rev. St., §§ 1977, 1978. 
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colored children from the public schools. If a law is passed 
providing for public education, no clause can be inserted which 
will discriminate against one race, so that it will not enjoy equal 
advantages with others.) But a State may establish separate 
schools for the whites and blacks, provided such schools offer 
substantially the same advantages.” In like manner laws prohib- 
iting the inter-marriage of the white and black races are not 
within the XIVth Amendment, because they bear equally upon 
both.® 

But the social equality sought to be established between the 
two races is far more likely to be disturbed by individuals rather 
than by States. May the federal government compel carriers, 
innkeepers, proprietors of places of amusement, and the like, to 
serve all persons without discrimination of color?* The famous 
“ Civil Rights Cases,” © decided in 1883, held it could not. Against 
strong opposition on constitutional grounds, the “Act to protect 
all citizens in their civil rights’ had been passed March 1, 1875, 
providing “that all persons within the jurisdiction of the United 
States shall be entitled to the full and equal enjoyment of the 
accommodations, advantages, facilities, and privileges of inns, 
public conveyances on land or water, theatres, and other places 
of public amusement ; subject only to the conditions and limita- 
tions established by law, and applicable alike to citizens of every 
race and color, regardless of any previous condition of servitude.” 
The act sought, therefore, to operate directly upon individuals, 
and the question was whether power was given to Congress by the 





’ Ward v. Flood, 48 Cal, 36. ‘ 

* Bertonneau v. Directors, 3 Woods, 177; Cory v. Carter, 48 Ind, 327; State v. 
McCann, 21 Oh. St. 198; People v, Easton, 13 Abb, Pr. N,s. 159; County Court v. 
Robinson, 27 Ark, 116; State v. Duffy, 7 Nev. 342; Cooley, Torts, 287, 288. 

In Board of Education v, Tinnon, 26 Kan. 1, the right to establish separate schools 
was denied, on the ground that, unless a State can provide separate schools for each 
nationality, it cannot for any. In Ward v. Flood, 48 Cal. 36, it was held that, during the 
erection of buildings provided for in an act establishing colored schools, colored children 
must be admitted to the white schools, See on this subject a note by J, C. Harper, 10 
Fed. Rep. 736. 

Mandamus appears to be the proper legal remedy to enforce admission to schools. 
Cases supra; and High, Ex. Leg. Rem., § 332. 

3 Ex parte Kinney, 3 Hughes, 9; Ex parte Francois, 3 Woods, 367; £x parte 
Hobbs and Johnson, 1 Woods, §37. See also Green v. State, 58 Ala. 190. 

4 Of course such public servants are within State control, 

5 109 U.S, 3 
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XIIIth and XIVth? Amendments to prevent private persons from 
making the discriminations mentioned. Bradley, J., speaking for 
the court, said that clearly no power could be derived from the 
XIVth Amendment. That amendment provides that “no State 
shall make or enforce any law which shall abridge the privileges 
or immunities of citizens of the United States; nor shall any 
State deprive any person of life, liberty, or property, without due 
process of law; nor deny to any person within its jurisdiction the 
equal protection of the laws.” “This,” he said, “does not 
authorize Congress to create a code of municipal law for the 
regulation of private rights; but to provide modes of redress 
against State laws, and the action of State officers, executive or 
judicial, when these are subversive of the fundamental rights 
specified in the agreement. . . . Such legislation must neces- 
sarily be predicated upon such supposed State laws or State 
proceedings, and be directed to the correction of their operation 
and effect.” Speaking of the operation of the XIIIth Amend- 
ment, which abolished slavery, he said that this amendment, as 
distinguished from the XIVth, was “nota mere prohibition of 
State laws establishing or upholding slavery, but an absolute 
declaration that slavery or involuntary servitude shall not exist in 
any part of the United States.” Therefore, neither an individual 
nor a State can impose slavery, or a badge of slavery, upon any 
one; but it cannot be said that the discriminations in the Civil 
Rights Act constitute either slavery or badges of slavery. 

Thus it appears that the United States can do little to preserve 
the social equality of the negro from individual attack. Yet it 
should be remembered that Congress, in the exercise of some ex- 
press power, may incidentally reach this matter. Under the power 
to regulate commerce, fc instance, carriers may be required to af- 
ford equal accommodations to whites and blacks. But aside from 
such instances it seems that, in general, no social discrimination 
whatever against the negro race, not amounting to slavery ora 
badge of slavery, if made by individuals, can constitutionally be 
reached by federal legislation. 

Of course, such discrimination is often prohibited by the States 
themselves. Common carriers, innkeepers, and proprietors of 





1 The Civil Rights Act is not affected by the XVth Amendment, which concerns only 
the right to vote. 
* Cooley, Torts, 283. See also Hall v, De Cuir, 95 U. S. 485. 
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places of public amusement are under a duty to serve the whole 
public alike, and it is clearly within the power of a State to enforce 
that duty. But upon the whole it must be said that legislation 
looking to the establishment of social equality between two races 
is not generally successful, and is not to be encouraged. Such 
matters had better be left to themselves ; and it is not likely that 
the United States will attempt anything further in this direction, 
for only the excited period following the war can explain the faith 
which people had in the power of government to establish 
harmony and good-fellowship between the races, and the eagerness 
with which they followed the lead of men like Sumner, who, with 
the highest motives of philanthropy, attempted the impossible, and, 
it must be added, the unconstitutional. 

There is, however, a field within which federal legislation is both 
constitutional and, to some degree, practicable. Citizens of the 
United States and of the States have certain political rights. It is 
claimed by many that these rights are denied to the negro in the 
Southern States ; and, from the point of view of the lawyer, the 
“Southern Question” to-day practically means, What are these 
rights, and how are they to be protected ? 

We must first decide what rights are, from their nature, within 
the protection of the States, and what within the protection of the 
United States. The XIVth Amendment says that no State shall 
make or enforce any law which shall abridge the privileges or im- 
munities of citizens of the United States; and Congress is given 
power to enforce this prohibition by appropriate legislation. What 
are the privileges and immunities of citizens of the United States? 
Do they comprise all rights enjoyed by citizens, whether coming 
from the United States or not, or only rights derived from the 
United States? Verylikely the XIVth Amendment intended the 
former; but the Supreme Court, when the question arose in the 
“Slaughter-House Cases,” in 1872,! perceiving that thereby the 
jurisdiction of the United States would be enormously extended, 
shrewdly determined that only the latter were meant. The attri- 
butes of citizenship of the United States, as distinguished from 
citizenship of the States, arise, it was said, from the nature and 
essential character of the general government, and are, therefore, 
very limited indeed; while, on the other hand, the attributes of 
State citizenship are all those general and fundamental rights 


116 Wall, 36. 
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secured by our system of law, which have not been excepted by 
the federal Constitution. 

Now, by far the most important political right of a man in this 
country is the right to vote. But this right is derived from the 
States, not from the United States. The States fix the qualifi- 
cations of voters. The United States confers suffrage upon no 
one, imposes no qualifications of its own. There is no occasion 
for a body of federal electors, except for choice of representatives, 
senators, President, and Vice-President. The Constitution! pro- 
vides that the electors in each State for members of the House of 
Representatives shall have the qualifications requisite for electors 
of the most numerous branch of the State legislature. Senators 
are to be elected by the State legislatures.2 The President and 
Vice-President are chosen by electors, appointed in such manner 
as the legislature of each State may direct. Only in the last 
instance does the United States provide for the creation of an 
electoral body, and perhaps, strictly speaking, this body is com- 
posed of voters of the United States; but for the election of 
representatives and senators electoral bodies already in existence are 
employed.* Nor canit be said that the XVth Amendment confers 
the right of suffrage upon any one. It has merely given to citizens 
of the United States the constitutional right to “exemption from 
discrimination in the exercise of the elective franchise on account 
of race, color, or previous condition of servitude. . . . The 
right to vote in the States comes from the States ; but the exemp- 
tion from the prohibited discrimination comes from the United 
States,” ® and this exemption applies to all electors, whether State 
or National. It follows, therefore, that Congress may, as to the 
right to vote, prevent all discriminations by the States on account 
of race, color, or previous condition of servitude. Further than 
this Congress cannot interfere with State elections, unless the 
State, by withholding the equal protection of its general laws, fails 
to secure the right of suffrage to all voters alike. 

Congress has, however, special powers with reference to federal 





‘Art. L, sec. 2, * Art. L,, sec, 3. 

8 Art, IL, sec. 1, * United States v. Reese, 2 Otto, 214 (1875). 

5 United States v, Cruikshank, 2 Otto, 542 (1875). But it should be noticed that inci- 
dentally the United States may confer the right of suffrage “ by compelling the States to 
choose between excluding white men from the polls and admitting negroes, and striking 
the word ‘white’ from the laws by which the right of voting was regulated.” 1 Hare, 
Am. Const, Law, 524; £x parte Yarbrough, 110 U. S. 651, 665. 
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elections. The Constitution! says that “the times, places, and 
manner of holding elections for senators and representatives shall 
be prescribed in each State by the legislature thereof; but the 
Congress may at any time, by law, make or alter such regulations, 
except as to the place of choosing senators.” As a matter of 
speculation it may be said that Congress would probably have 
had some power to control federal elections without such express 
provision ; for, in the event of a State’s refusing to provide for an 
election, it is not likely that the resources of the Constitution 
would fail to preserve the government. 

In early days it was thought that the power could be exercised 
only when necessity demanded. Hamilton apparently saw merely 
a reservation of a right to the national government “to interpose 
whenever extraordinary circumstances might render that interpo- 
sition necessary to its safety.” ? Atall events, it was thought that 
the power would not be exerted unless occasion absolutely re- 
quired. It has since been settled, however, that congressional 
action is not thus limited. In 1842 an election law was passed 
providing for the election of representatives by districts, but, 
owing to the great opposition of the States and an adverse report 
by Stephen A. Douglas as to its constitutionality, it remained a 
dead letter till 1862, when it was reénacted.t In 1872 came the 
act fixing the time for election of representatives on the Tuesday 
after the first Monday in November.® It is hard to see why Con- 
gress may not at will prescribe the times, places, and manner of 
holding federal elections. 

Some doubt may arise as to what is a regulation of the “ man- 
ner” of holding an election. “Times” and “places” are precise 
terms; but “manner” is necessarily vague. Is it part of the 
‘manner ’”’ that an election shall be orderly, that there shall be no 
intimidation, bribery, prevention from voting, or violence of any 
kind? Without attempting to be very precise, one can say that 
Congress may make any provision that can justly be said 





1 Art. I., sec. 4. 

2 Federalist, No. 59. 

8 1 Story Comm. (3d ed.), § 816, See also the remarks of Senator Whyte on the 
Edmunds Resolutions, 8 Cong. Rec, 998 (1879). The State of North Carolina refused to 
ratify the Constitution unless the power of Congress was expressly limited. Seven out of 
thirteen States protested against the clause. 

“Rev. St., § 23. 

§ Rev, St., § 25. 
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to contribute directly to the accuracy and fairness of the re- 
sult.} 

What remedies has Congress afforded for infringements of the 
right to vote? In the first place, the President has been given 
power to call out the militia, whenever he thinks necessary, to 
suppress any combination or conspiracy or violence which de- 
prives any person or class of persons of the “rights, privileges, 
and immunities,” or of the “ equal protection of the laws,” guaran- 
teed by the Constitution, if the State is unable or refuses to give 
adequate protection? This act is evidently constructed with 
special reference to the XIVth Amendment, which prohibits the 
States from denying to any one the equal protection of the laws. 
How does it affect the right to vote? We have seen that suf- 
frage may be conferred by the States upon whomsoever they will, 
provided that they do not discriminate on account of race, color, 
or previous condition. The effect of the XIVth Amendment 
is to secure to the body of voters the equal protection of the laws 
by which they may enjoy the right bestowed upon them. 
Although the act in question provides an extreme remedy for all 
State action contrary to the XIVth Amendment, it was probably 
designed with special reference to the right to vote. 

The statute declares that a failure or refusal by the State to 
secure the equal protection of the laws amounts to a positive 
denial. If that theory is correct, the act is constitutional ; but, if 
it is not, the act attempts to cover something more than violations 
by a State of the XIVth Amendment, and it seems that the 
discrimination taken in the Civil Rights Cases applies, viz., that 
since the prohibition in the XIVth Amendment rests only upon 





1 Ex parte Yarbrough, 110 U. S, 651; McCrary on “ Our Election Laws,” 128 N. A, 
Rev, 449 (1879). Further legislation in control of elections has been mooted from time 
totime, See the debate on the Edmunds Resolutions in 1879, 8 Cong. Rec, 839-848, 
885-893, 954-962, 997-1030, 

In this connection may be noticed the bill introduced by Senator Sherman, Jan. 8, 
1889, to regulate ‘‘ the times, places, and manner of holding elections for representatives 
in Congress,” It provides for a“ Board of State Canvassers”’ in each State, and an 
“ Electoral Board” for each congressional district. These federal officers are to register 
and count votes, declare results, and correct irregularities in elections for representatives 
to Congress, The bill also provides that these boards may conduct elections for presi- 
dential electors in the same way at the national expense, if the State desires. The con- 
sent of the State must be given, because the choice of presidential electors is strictly a 
State affair. The bill is probably constitutional, and is an example of how far Congress 
may go in regulating the manner of elections, 

2 Act Apr. 20, 1871, 17 Stat. at Large, c. 22, § 3; Rev. St., § 5299. 
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the States, the federal government can interfere only when the 
States deny the rights guaranteed by the amendment. But it is 
not worth while to go further into this matter, since the power to 
employ militia is of little present importance. 

Let us look for a moment at further attempted remedies. May 
31, 1870, an “Enforcement Act” was passed,! the first section of 
which declared all citizens of the United States who are otherwise 
qualified to vote at any municipal, State, or federal election, shall 
be allowed to vote at such elections without distinction of race, 
color, or previous condition of servitude; any constitution, law, 
custom, usage, or regulation of any State or Territory, or by or 
under its authority, to the contrary notwithstanding. The suc- 
ceeding sections provided a criminal remedy for the following 
offences, besides, in most instances, a civil remedy to the party 
aggrieved. When a person or officer denies under authority of the 
State to any one, on account of race, color, or previous condition 
of servitude, an equal opportunity with others to do an act 
required as a qualification for the right to vote (sect: 2); when 
an officer wrongfully refuses, as “aforesaid,”to count the vote of 
a person making affidavit that he was prevented under color of 
State authority from doing the act “aforesaid” (sect. 3); pre- 
venting by bribery, threats, or intimidation, or combining to 
prevent, the doing of the act “aforesaid” (sect. 4); hindering or 
attempting to hinder, by bribery or threats, any person from 
exercising the rights of suffrage guaranteed by the X Vth Amend- 
ment (sect. 5); combinations to violate the act, or to prevent 
any person from enjoying the rights and privileges secured by the 
Constitution of the United States, or to injure any person for 
having enjoyed the same (sect. 6); illegal voting, bribery, or 
intimidation of voter or officer (sect. 19); illegal registering, 
and illegal refusal to perform any duties relating to such registra- 
tion in elections for representatives (sect. 20).? 

Any person deprived of an office, except that of elector, and 
pf representative to Congress or State legislature, may recover it 
in the United States Circuit or District Courts (sect. 23). 

The validity of certain sections of the act was tested in a 





1 16 Stat. at Large, c. 114. The President has power to enforce the provisions of the 
act with the army and navy of the United States, and with the militia. 

2 The design of this act is carried somewhat farther in St. Apr. 20, 1871, c. 22, § 1, 
By the same act certain combinations are made crimes, — 
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number of cases, chief among which are United States v. Reese! 
and United States v. Cruikshank.? In the first case an indictment 
was found under the 3d and 4th sections against inspectors of a 
municipal election in Kentucky, for refusing to receive and count 
the vote of a United States citizen of African descent. It was 
held that these sections were unconstitutional, because they were 
not expressly limited to operate upon discriminations on account 
of race, color, or previous condition of servitude; for the only 
right given by the United States, with reference to voting, is the 
right to exemption from such discrimination by a State. Practically 
the same reason operated to make an indictment defective in 
United States v. Cruikshank. There, an indictment was found 
under the 6th section for intent (among other things) to prevent 
citizens from voting at a State election, and to put certain per- 
sons in fear of great bodily harm because they had previously 
voted at a State election. No interference with a right under 
federal protection was described ; and even if an interference on 
account of color might be shown, it was not charged that the 
offence was committed under the authority of the State.’ 

It has been said that infringements of the right to vote must be 
by a State, in order to come within the XIVth and XVth Amend- 
ments. In federal elections, as has been seen, wrongful acts of 
individuals may be prevented by Congress, because of the general 
power over such elections given by art. I., sect. 4, of the Constitu- 
tion. But what is meant by “State” in the XIVth and XVth 
Amendments? Are the doings of a State officer or the decisions 
of the courts the acts of the States? Or, is the prohibition directed 
solely against legislation? It would seem that the view stated in 
the “Civil Rights Cases” is the correct one. Speaking of civil 
rights in general, the court say that “civil rights, such as are guar- 
anteed by the Constitution against State aggression, cannot be 
impaired by the wrongful act of individuals, unsupported by State 
authority in the shape of laws, customs, or judicial or executive pro- 
ceedings.” * Acts done under color of State authority are, therefore, 





1 2 Otto, 214 (1875). 

2 2 Otto, 542 (1875). 

* For this reason, the 5th section also of the Enforcement Act, protecting the exercise 
of the rights of suffrage guaranteed by the XVth Amendment, seems unconstitutional, 
because it is aimed at individuals, not States. 

# 109 U. S. 3, 17. 
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acts of a State. This puts a wide, but perhaps a not too wide, 
construction upon the amendments. 

Although the constitutional prohibitions rest only upon a State, 
yet they may be enforced by the punishment of any individual 
who acts under color of State authority. 

Senator Sherman, in the debate in 1870, on the passage of 
the Enforcement Act, probably stated the case correctly when he 
said, “If the offender, who may be a loafer, the meanest man 
in the streets, covers himself under the protection or color of a 
law or regulation or constitution of a State, he may be punished for 
doing it.”} 

But suppose the State is unable or neglects to protect the civil 
rights of citizens ; shall that be deemed a denial of those rights? 
It was so declared in the Militia Act,? before cited. Perhaps it is 
not too great a stretch to call thisa denial, but it is very doubtful. 
Another view which extends still farther the scope of the amend- 
ment is that “ State” means all those who act as agents of the 
State, whether they keep within their powers or exceed them.® 
This is not the accepted view. 

It is not necessary for Congress to wait for legislative or other 
acts by a State obnoxious to the constitution ; but provision may 
be made for them in advance. 

Several other statutes must be mentioned. They relate mainly 
to certain conspiracies. Conspiring or going in disguise on 
the highway or on the premises of another, under color of State 

authority, for the purpose of depriving any one of the equal pro- 
tection of the laws or of interfering with the right to advocate or 
vote for President, Vice-President, or representative, renders the 
offender liable to the party injured in a civil action.® Under 
principles already stated, this statute seems constitutionally sound. 
Not as much can be said of the statute® which makes it criminal 
to conspire or go in disguise as above for the purpose of depriving 
any one of the equal protection of the laws, or of equal privileges 
and immunities under the laws, or of preventing the State authori- 





1 Cong. Globe, 1869-70, p. 3663. 

2 Act Apr. 20, 1871, c. 22, § 3; Rev. St., § 5299. 

8 United States v. Reese, 2 Otto, 214, 251, 252, per Hunt, J. 

* Civil Rights Cases, 109 U. S. 3, 13; Ex parte Virginia, 100 U. S. 339; Virginia v, 
Rives, 100 U, S. 313, 318; United States v, Cruikshank, 92 U.S, 542, 

5 Rev. St., § 1980, 

6 Rev. St., § 5519. 
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ties from securing equal protection to all, whether such acts are 
under color of State authority or not. At any rate, it cannot be 
supported under the XIVth Amendment, which does not apply to 
individuals.1_ No objection, however, can be taken to the further 
enactment,? that conspiring to prevent any legal voter from voting 
for elector or member of Congress shall be criminal, because 
federal elections are subject to congressional control under the 
power to regulate the manner of holding them. 

The remaining legislation affecting the right to vote consists 
chiefly of provisions for supervisors and employment of marshals 
at federal elections.® 

The conclusions with regard to suffrage may be summed up as 
follows :— 

1. Jn General. — The right to vote is conferred by the States, 
not by the United States. Hence a State may bestow the right 
upon any class to the exclusion of others, provided that no dis- 
crimination shall be made on account of race, color, or previous 
condition of servitude ; but if suffrage is not conferred upon any 
class, then the State representation is to be proportionally cut 
down according to the provision in the XIVth Amendment. 

2. State Elections. —Congress may interfere by appropriate 
corrective legislation whenever a State denies toany one the right 
to vote on account of race, color, or previous condition of servi- 
tude. 

11 Hare, Am, Const. Law, 526. * Rev. St., § 5520. 

8 Rev. St., §§ 2011-2031. In cities and towns of over 20,000 inhabitants, two citi- 
zens may apply to the circuit judge for the appointment of two supervisors of different 
parties, who shall attend at times of registration and voting for election of representatives 
to Congress, examine and verify lists of voters, make challenges, scrutinize and count 
ballots, inspect methods cf voting, and forward to the chief supervisor, appointed by the 
court, all certificates and returns required by him. The chief supervisor may take testi- 
mony in regard to any interference with the performance of their duties, to be submitted 
to the clerk of the House of Representatives, 

Upon similar application to the marshals of the district, deputies will be appointed, 
who, together with the marshals, shall protect the supervisors and preserve order, Both 
they and the supervisors may arrest for all offences against the laws of the United States 
committed in their view, or in the view of the supervisors. 

Besides these provisions for cities, ten citizens in any county or parish may apply to 
the circuit judge for the appointment of supervisors, who shall have, however, no 
authority to do more than be in the immediate presence of the officers holding the elec- 
tion, and to witness all proceedings, but not to make arrests, 

The employment of marshals and deputies to preserve order at the elections in large 


cities has not been wholly a success. The charge is freely made that they work in the 
interest of party. 
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Moreover, Congress may thus interfere when a State denies 
to any person the equal protection of the laws. This means, so 
far as the right to vote is concerned, that, under color of State 
authority, no restrictions, not bearing equally upon all, shall be 
imposed upon the exercise of the suffrage which the State has 
bestowed. 

A denial by a “ State” is a denial supported by State authority 
in the shape of laws, customs, or judicial or executive proceed- 
ings; and possibly inability or neglect to protect the rights 
guaranteed by the Constitution amounts to a denial of them. 

There can be no federal interference for any other purpose, 
such as to prevent fraud, intimidation, or violence by individuals. 

3. Federal Elections.—Congress may interfere as in State 
elections, and also, under art. I., sect. 4, of the Constitution, may 
prevent and punish all wrongful acts, by whomsoever committed, 
whenever such a course can justly be said to contribute to accuracy 
and fairness. 

Other political rights besides the right to vote may be guarded 
by the United States. The right to hold office is protected by 
statute, making it both a civil } and a criminal? offence to conspire 
to prevent, by force, intimidation, or threat, any person from hold- 
ing or discharging the duties of an office under the United States. 

The fourth section of the Civil Rights Act of 1875 prohibited 
disqualification from jury service because of race, color, or pre- 
vious condition of servitude. This has been held constitutional,’ 
because corrective of State legislation making a discrimination 
obnoxious to the XIVth Amendment. The right to assemble 
for the purpose of petitioning Congress for redress of grievances, 
or for any other purpose connected with the power or the duties of 
the national government, is an attribute of national citizenship, 
and as such to be protected by the United States. But the right 
to assemble merely is not within federal protection. The same is 
true of the right to bear arms for a lawful purpose.® 

Closely connected with the subject of the security of suffrage in 
the South is the matter of contested elections. Howcan the result 
of an election which has been conducted in defiance of the law 


be impeached ? 





1 Rev. St. 1980. ' - *Rev, St. 5518, 8 Ex parte Virginia, 100 U. S. 339. 
4 United States v. Cruikshank, 2 Otto, 542. 5 Jb, 
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The remedies are usually statutory, but a contest as to the seat 
of a member of a legislature is generally controlled by the rules and 
orders of the legislature itself. At common law the remedy is by guo 
warranto, filed on behalf of the State by the public prosecutor, to 
inquire into and correct the alleged usurpation of a public office. 
Originally the proceeding was criminal, but it is now regarded as 
practically civil! 

The two houses of Congress, however, are the judges of the 
qualifications of their own members.? No particular rule seems 
to have been adopted by the Senate, but each case has been in- 
vestigated in the manner which appeared best suited to it. The 
practice is to refer to a committee.? Few questions of fact arise 
in senatorial contests, because senators are chosen by State leg- 
islatures, which decide for themselves the qualifications of their 
members, into whose election the United States has no power to 
inquire. 

The House of Representatives for a long time had no settled 
method of contesting elections. A few early laws were passed 
and expired, and from 1804 to 1850 there was practically no law 
on the subject. Procedure was in great confusion.* It should be 
said, however, that the matter is hardly a subject for legislation, 
because Congress is not bound by any law it may pass. But, in 
1851, legislation was again attempted, and various acts have since 
been passed, which partially provide a procedure in cases of 
contested elections. Notice must be given to the seated member, 
by the contestant, within thirty days after the election has been 
determined by the proper authority, specifying particularly the 
grounds of the contest. Thirty days are then given for an answer 
to be served on the contestant. Ninety days’ are given to 
the parties for the taking of testimony before certain prescribed 
officers, which, after it is taken, is sealed up and sent to the 





1 McCrary, Elections (3d ed.), §§ 389, 390. 

*Const., Art. I., sec, 5. 

8« The Mode of Procedure in Cases of Contested Elections,” by H. L, Dawes, 2 Am. 
J. Soc. Sci. 56, 58. 

4 The New Jersey contested election in 1839 almost produced a state of anarchy in the 
House. 

5 Rev. St., § 105. 

6 Rev, St., § 106. 

7 The contestant has forty, the seated member forty, and the contestant the remaining 
ten for rebuttal. 
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clerk of the House, who decides, on failure of the parties to 
come to an agreement, how much shall be printed.! Briefs are 
then filed,? and the matter is referred to a committee, who make a 
report, which is either adopted or rejected by the House. Thus 
the case is disposed of ; but it is needless to say that the vote on 
the report is frequently a party one. 

The principal grounds for setting aside an election are intimi- 
dation and fraud. If the true result of an election has been 
changed, or cannot be ascertained with certainty from the returns, 
because of violence or intimidation, the election should be set aside. 
Whether the contestant can be counted in is a difficult question. 
McCrary, in his work on elections,® says: “It must, however, in 
the nature of things, be a rare case in which the votes of persons 
prevented from voting by violence or intimidation can be counted 
for one or the other candidate, as if actually cast. In order that 
a vote not cast shall be counted as if cast, it must appear that a 
legal voter offered to vote a particular ballot, and that he was 
prevented from doing so by fraud, violence, or an erroneous ruling 
of the election officers. Just what is to be understood by offer- 
ing to vote, is not, perhaps, perfectly well settled. If a voter 
approaches, or attempts to approach, the polls, for the purpose of 
depositing his ballot, and is driven away, or, by violence, intimi- 
dation, or threats, prevented from the actual presentation of his 
ballot to the proper officer, and if he used proper diligence in 
endeavoring to reach the polls and deposit his ballot, and was not 
intimidated without sufficient reason, the better opinion seems to 
be that his vote may be counted. But, of course, voters who do 
not present themselves at the polls and offer their ballots, or who 
do not attempt to go tothe polls at all, or, attempting, fail, without 
reasonable cause, cannot, in any case, ask that their vote be 
counted.” ¢ 

The employment of soldiers to keep order at the polls is always 
hazardous, because, if their presence causes a number of voters, 
sufficient to affect the result, or to render it doubtful, to abstain 
from voting from reasonable motives, the election ought to be set 
aside, although there is no actual violence.® 

An election should be treated as a whole, in passing upon the 





’ Rev, St., §§ 106-127. * Acts 2d Sess. 49th Cong. 445. 
8 McCrary, Elections (3d ed.), § 523. * Newcum v, Kirtley, 13 B. Monroe, 515, 
§ Giddings v. Clark, 42d Congress. 
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question whether it has been fair and free; that is, do the returns 
give the true ultimate result, although certain precincts, or voting 
places, are necessarily thrown out of the count?! The question 
always is, has the great body of electors had a fair opportunity to 
express their choice? This same criterion applies to fraud as 
well as to intimidation and violence. 

One further matter presents itself,—one that may assume some 
importance in the future. It has been said that a State may con- 
fer the right of suffrage upon whom it pleases, provided that no 
discrimination is made on account of race, color, or previous con- 
dition of servitude. “ But when the right to vote at any election 
for the choice of electors for President and Vice-President, the exec- 
utive and judicial officers of a State, or the members of the legis- 
lature thereof, is denied to any of the male inhabitants of such 
State, being twenty-one years of age, and citizens of the United 
States, or in any way abridged, except for participation in re- 
bellion or other crimes, the basis of representation shall be reduced 
in the proportion which the number of such male citizens shall 
bear to the whole number of male citizens, twenty-one years of 
age, in each State.” * How far can a State under this amendment 
impose qualifications upon voters without cutting down its rep- 
resentation ? Suppose, for instance, that some of the Southern 
States should require that voters be able to read and write,—a 
requirement which would disfranchise a large proportion of negroes 
and many whites.’ At first blush it seems that the representation 
must necessarily be reduced, since the words of the amendment, 
“denied or in any way abridged,” appear very comprehensive. But 
it has been pointed out * that qualifications are made in many States 
which prevent a large number-of persons from voting, and yet the 
representation is not consequently diminished. In New York at least 
three per cent. of the male population above twenty-three years of 
age is prevented from voting by the laws of residence and regis- 
tration. In Massachusetts the educational qualification reduces 
the voting population one-sixteenth. It is clear that the universal 
understanding in this country does not apply the amendment to 





' McCrary, Elections (3d ed.), § 529. 

* Const. X1Vth Am., sec. 2; Rev. St., § 22. 

8 Amendments to the State constitutions have recently been proposed in the legisla- 
tures of Alabama and South Carolina, providing for an educational test, but, it must be 
admitted, with little hope of success. See 47 Nat. 511. 

447 Nat. 468. 
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such cases as these. Ought any different rule to be invoked in 
such extreme cases as South Carolina or Alabama, where an 
educational test like that in Massachusetts would reduce the voters 
about one-half? It is difficult to say what view would prevail, 
since Congress, having the power to apportion representation 
among the States and to judge of the election and qualifications of 
its members, could construe the amendment as it pleased; and 
such construction probably could in no way be revised by the 
Supreme Court. But we can judge somewhat how the Supreme 
Court would treat the matter, if it ever could be in issue there, from 
the interpretation given to analogous clauses of the Constitution. 
In section 1 of the XIVth Amendment, a State is forbidden to 
“deprive any person of life, liberty, or property without due 
process of law.” With regard to property, “deprive” is con- 
strued to mean an actual taking away of some property right. 
The State may regulate the use of property, and not come within 
the prohibition! In the same way the clause forbidding a State 
to impair the obligation of contracts? is interpreted that there 
must be an actual taking away of a contract right or of a sub- 
stantial remedy thereunder.*? A law which decreases the value of 
the contract right does not necessarily come within the clause. 
Perhaps a good way to express the rule is to say that it is a sub- 
traction of an integral part of the property or contract right which 
is prohibited. The best analogy of all, however, is found in the 
interpretation of the clause that no State shall pass an er post facto 
law,‘ made in the “‘ Test Oath Cases,” ® which involved the consti- 
tutionality of statutes requiring a person to take an oath that he had 
always been loyal to the United States, as a qualification for 
holding office or pursuing certain callings. If the oath was in- 
tended as a prohibition from certain offices or professions, and 
designed to punish past offences, then it was within the clause for- 





? Compare the cases where the police power has been exercised, even to the extent of 
practically depriving the owner of all, or nearly all, the benefits of ownership. Mugler v. 
Kansas, 123 U. S. 623 (1882). See also the Oleomargarine Cases. People v. Marx, 
99 N. Y. 377 (1885); Powell v. Pa., 127 U.S. 678 (1887); State v. Addington, 12 Mo. 
App. (1882). 

2 Const., Art. I., sec. 10, 

8 Fletcher v. Peck, 6 Cranch, 115; Calder v, Bull, 3 Dall. 386; Bronson v. Kinzie, 
1 How. 311, 

* Const., Art, I., sec. 10. 

5 Ex parte Garland, 4 Wall. 333; Cummings v. Mo., 4 Wall. 277; Peerce v. Carskadon, 
16 Wall, 234; Kring v. Mo., 107 U. S. 221; Murphy v. Ramsey, 114 U. 5. 40-44. 
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bidding ex post facto laws; but if it was designed as a real qualifi- 
cation, then it was constitutional. In most of the cases the court 
decided that the oath was not a real qualification. 

Gathering what we can from these analogies, we infer that the 
word “denied” means an absolute refusal to confer the right of 
suffrage upon certain persons, and that “abridged” means a par- 
tial denial. Suppose a State refuses to let any one-legged men 
vote; that would be a denial. And suppose the State refuses to 
let one-legged men vote in all elections; that would be an abridg- 
ment. Now, a requirement which an average person could meet, 
if he chose to, would amount to neither a denial nor an abridgment. 
Indeed, we may say, in general, that any qualification on the right 
to vote which can be acquired by an exercise of average ability, 
is permissible without entailing a loss of representation. <A qual- 
ification which goes farther than this must necessarily, to some 
extent, amount to a denial or an abridgment of the right to vote. 
The question should be as it was in the “ Test Oath Cases,” — Is 
this requirement really a prohibition or a qualification ? 

Whatever argument can be drawn from the intention of the 
country in adopting the XIVth Amendment favors this view. The 
desire was to prevent discriminations against the negrorace. Now, 
it is a fact patent to every one that an educational qualification 
would not operate solely upon the negro. The number of white 
illiterates in some of the Southern States is very great. 

In conclusion, I may say that my attempt has been merely to 
state, in a collected form, the law bearing upon the “ Southern 
Question.” It should be remarked, however, that although it may 
enter much into public discussion, the law will probably become a 
less and less distinctive factor in the adjustment of Southern troubles, 
which will be left to work themselves out on social and economic 
lines. Nevertheless, so long as legislative interference is mooted, 
it is necessary to have some knowledge of what may be done 
under the laws of the Union and the States. 

E. Irving Smith. 
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[* an essay on the History of Assumpsit in the current volume 

of the REVIEw it is stated (p. 65) that /udebttatus Assumpsit 
for use and occupation was not allowed upon a quasi-contract, for 
special reasons connected with the nature of rent. To set forth 
briefly these reasons is the object of this excursus. 

It is instructive to compare a lease for years, reserving a rent, 
with a sale of goods. In both cases, debt was originally the ex- 
clusive action for the recovery of the amount due. In neither © 
case was the duty to pay conceived of as arising from a contract 
in the modern sense of the term. Debt for goods sold was a 
grant. Debt for rent wasa reservation. About the middle of the 
sixteenth century Assumpsit was allowed upon an express prom- 
ise to pay a precedent debt for goods sold; and in 1602 it was 
decided by Slade’s case that the buyer’s words of agreement, which 
had before operated only as a grant, imported also a promise, so 
that the seller might, without more, sue in Debt or Assumpsit, at 
his option.! 

Neither of these steps was taken by the courts in the case of 
rent. There is but one reported case of a successful /ndedbttatus 
Assumpsit for rent before the Statute 11 Geo. II. c. 19, § 14; and 
in that case the reporter adds: “ Note, there was not any excep- 
tion taken, that the asswmpsit is to pay a sum for rent ; which is a 
real and special duty, as strong as upon a specialty ; and in such 
case this action lies not, without some other special cause of 
promise.” ? This note is confirmed by several cases in which the 
plaintiff failed upon such a count as well when there was subse- 
quent express promise® as where there was no such promise. 

The chief motive for making Assumpsit concurrent with Debt for 
goods sold was the desire to evade the defendant’s wager of law. 
This motive was wanting in the case of rent, for: in debt for 





1 Supra, 54-56. 

® Slack v. Bowsal (B. R. 1623), Cro, Jac, 668. 

8 Green v. Harrington (C. B. 1619), 1 Roll. Ab. 8, pl. 5, Hob. 24, Hutt. 34, Brownl, 
14, S. C.; Munday v. Baily (B. R. 1647), Al. 29, Anon. Sty. 53, s. c.; Ayre wv. Sils 
(B. R. 1648), Sty. 131; Shuttleworth v. Garrett (B, R. 1688), Comb. 151, per Holt,C. J. 

* Reade v. Johnson (C. B, 1591), Cro. El. 242, 1 Leon. 155, Ss. c.; Neck v, Gubb 
(B. R. 1617), 1 Vin. Ab. 271, pl. 1, 2; Brett v, Read (B. R, 1634), Cro. Car. 343, W. 
Jones, 329, S. C. 
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rent wager of law was not permitted! Again, although Assumpsit 
was the only remedy against the executor of a buyer or borrower, 
the executor of a lessee was chargeable in debt. These two facts 
seem amply to explain the refusal of the courts to allow an /ndedi- 
tatus Assumpsit for rent. 

But although the landlord was not permitted to proceed upon 
an Jndebitatus Assumpsit, he acquired, after a time, the right to sue 
in certain cases, in special assumpsit, as well as in debt. This in- 
novation originated in the King’s Bench, which, having no juris- 
diction by original writ in cases of debt, was naturally inclined to 
extend the scope of trespass on the case, of which Assumpsit was 
abranch. At first this court attempted to justify itself by constru- 
ing certain agreements as not creating arent. For example, in 
Symcock v. Payn,? the plaintiff declared that “ in consideration that 
the plaintiff had let to the defendant certain land, the defendant 
promised to pay p70 firma predicta terre at the year’s end, £20.” 
“ All the court (absente Popham) held that the action was maintain- 
able ; for it is not a rent, but a sum in gross; for which he making 
a promise to pay it in consideration of the lease the action lies.’® 
This judgment was reversed in the Exchequer Chamber in accord- 
ance with earlier and later cases in the Common Bench.‘ 

In the reign of Charles I. the rule was established in the King’s 
Bench that Assumpsit would lie concurrently with Debt, if, at the 
time of the lease, the lessee expressly promised to pay the rent. 
Acton v. Symonds ® (1634) was the decisive case. The count was 
upon the defendant’s promise to pay the rent in consideration that 
the plaintiff would demise a house to him for three years at a rent 
of £25 per annum. The court (except Croke, J.) agreed that if 
a lease for years be made rendering rent, an action on the case lies 
not upon the contract, as it would upon a personal contract for 
sale of a horse or other goods, but where there is an assumpsit in 
fact, besides the contract on the lease, an action on this assumpsit 
is maintainable. In the report in Rolle’s Abridgment it is said: 
“The action lay, because it appeared that it was intended by the 
parties that a lease should be made and a rent reserved, and for 





1 Reade v. Johnson, 1 Leon. 155; London v. Wood, 12 Mod. 669, 681. 

2 Cro, El. 756, Winch. 15, s. C. cited (1621). 

8 See also Neck v. Gubb (1617), 1 Vin. Ab. 271, pl. 3; Dartnal v, Morgan (1620), 
Cro. Jac. 598. 

* Clerk v. Palady (1598), Cro. El. 859; White v Shorte (1614), 1 Roll. Ab. 7, pl. 4; 
Ablain’s Case (1621), Winch, 15, 

5 W. Jones, 364, Cro. Car. 414, 1 Roll. Ab. 8, pl. 10, s, c. 
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better security of payment thereof that the lessor should have his 
remedy by action of debt upon the reservation, or action upon this 
collateral promise at his election, and this being the intent at the 
‘beginning, the making of the lease, though real, would not toll this 
collateral promise, as a man may covenant to accept a lease at a 
certain rent and to pay the rent according to the reservation, for 
they are two things, and so the promise of payment is a thing col- 
lateral to the reservation, which will continue though the lessee 
assign over.” This doctrine was repeatedly recognized in the 
King’s Bench ;! it was adopted in the Exchequer in 1664;? and was 
finally admitted by the Common Bench in Johnson v. May ® (1683), 
where, “because this had been verata questio the court took time 
to deliver their opinion, . . . and all four justices agreed that the 
action lay, for an express promise shall be intended, and not a bare 
promise in law arising upon the contract, which all agree will not 
lie.” 

In the cases thus far considered the assumpsit was for the pay- 
ment of a sum certain. Assumpsit was also admissible where 
the amount to be recovered was uncertain; namely, where the de- 
fendant promised to pay a reasonable compensation for the use 
and occupation of land. Indeed, in such a case Assumpsit was 
the sole remedy, since Debt would not lie for a guantum meruit. 

Such was the state of the law when the Statute 11 Geo. II. c. 19, 
§ 14, was passed, which reads as follows: “To obviate some diffi- 
culties that may at times occur in the recovery of rents, where 
\demises are not by deed, it shall and may be lawful to and for the 
landlord, where the agreement is not by deed, to recover a reason- 
able satisfaction for the lands, tenements, and hereditaments held 
or occupied by the defendant in an action on the case for the use 
and occupation of what was so held and enjoyed; and if, in evi- 





1 Putter v. Fletcher (1633), 1 Roll, Ab. 8, pl. 7; Rowncevall v, Lane (1633), 1 Roll. 
Ab. 8, pl. 8; Luther v. Malyn (1638), 1 Roll. Ab. 9, pl. 11; Note (1653), Sty. 400; 
Lance v. Blackman (1655), Sty. 463; [low v. Norton (1666', 1 Sid. 279; 2 Keb, 8, 1 Lev, 
279, S.C.; Chapman v. Southwick (1667), 1 Lev. 204, 1 Sid. 323, 2 Keb. 182, s. c.; Free. 
man v. Bowman (1667), 2 Keb. 291; Stroud v, Hopkins (1674), 3 Keb. 357. See also 
Falhers v. Corbret (1733), 2 Barnard. 386, but note the error of the reporter in calling the 
case an /ndebitatus Assumpsit. 

2 Trever v. Roberts, Hard. 366, 8 3 Lev. 150. 

* Mason v, Welland (1685), Skin. 238, 242, 3 Mod. 73, 8.C.; How v, Norton (1666), 
1 Lev. 179, 2 Keb. 8, 1 Sid. 279, s.c. It is probable that a promise implied in fact was 
sufficient to support an assumpsit upon a quantum meruit. “It was allowed that an 
assumpsit lies for the value of shops hired without an express promise,” per Holt, C, J. 
(1701), 1 Com. Dig., assumpsit, C, pl. 6. 
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dence on the trial of such action, any parol demise or agreement, 
not being by deed, whereon a certain rent was reserved, shall 
appear, the plaintiff shall not therefore be nonsuited, but may 
make use thereof as an evidence of the guantum of damages to 
be recovered.” 

The “difficulties” here referred to would seem to be two. 
If, before this statute, the plaintiff counted upon a guantum meruit, 
and the evidence disclosed a demise for a sum certain, he would 
be nonsuited for a variance. Secondly, if he declared for a sum 
certain, he must, as we have seen, prove an express promise at 
the time of the demise. The statute accomplished its purpose in 
both respects. But it is in the removal of the second of the diffi- 
culties mentioned that we find its chief significance. Thereby 
Indebitatus Assumpsit became concurrent with Debt upon all parol 
demises. In other words, the statute gave to the landlord, in 1738, 
what Slade’s case gave to the seller of goods, the lender of money, 
or the employee, in 1602; namely, the right to sue in Assumpsit 
as well as in Debt, without proof of an independent express 
promise. 

The other counts in /udebitatus Assumpsit being the creation of 
the courts, the judges found no great difficulty in gradually enlarg- 
ing their scope, so as to include quasi-contracts, where the promise 
declared upon was a pure fiction. Thus, one who took another’s 
money, by fraud or trespass, was liable upon a count for money 
had and received ;! one who wrongfully compelled the plaintiff's 


servant to labor for him, was chargeable in Asswumpsit for work and 


labor ;? and one who converted the plaintiff's goods, must pay 
their value in an action for goods sold and delivered.® 

But /ndebitatus Assumpsit for rent being of statutory origin, the 
courts could not, without too palpable a usurpation, extend the 
count to cases not within the act of Parliament. The statute was 
plainly confined to cases where, by mutual agreement, the occu- 
pier of land was to pay either a defined or a reasonable compen- 
sation to the owner. Hence the impossibility of charging a 
trespasser in assumpsit for use and occupation. 

F. B. Ames. 

1 Supra, 67; Thomas v. Whip, Bull. N. P, 130; Tryon v. Baker, 7 Lans, 511, 514. 

2 Supra, 68; Stockell v, Watkins, 2 Gill & J. 326. 

8 The writer is indebted to Professor Keener for a correction of the statement (supra, 
68) that the count for goods sold and delivered was never allowed against a converter, 


See 2 Keener, Cases on Quasi-Contracts, 606, 607, n.1; Cooley, Torts (2 ed.), 109, 110; 
Pomeroy, Remedies (2 ed.), §§ 568, 569. 
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To the Editors of the Harvard Law Review: — 

THE Harvard Law Review has had a kind word for the Selden 
Society on several occasions, and it may be willing to give a littie space 
for’ some remarks concerning the Society’s volume now in the press; 
for the present undertaking is unique. 

The volume in hand deals with matter out of the regular course of 
the proceedings of the courts. The accomplished editor, Mr. Mait- 
land, has turned aside from pleas in the royal courts, and gone a-field 
into the manors; and why? will be the natural question. The answer 
is. that the rolls of the manor courts throw a very special light upon 
much that took place in the royal courts; and nota side-light merely, 
valuable as that generally is; the light from the manors often begins 
where that of the higher courts has gone out. 

I speak briefly here of matters of procedure only; though these rolls 
are. equally instructive in regard to substantive law ex directo. 

The procedure of the manor courts, while following the same 
general lines as those of the royal courts, yet ran a course of its own. 
It would not be necessary to remind lawyers that procedure has had 
much to do with important branches of the subs antive law; but it is 
worth while to say that in these manor pleas we fr queutly find remark- 
able and un xpected illustrations of the fact. How much have the 
technical forms of action of trespuss, debt, and covenaut had to do 
with our medern law; and how important to know the process by 
which these tyrannous forms of action came into being and began their 
long career of dominion! The like is not to be found in contempo- 
raneous h'story. 

The pleas in the royal courts, and the side-light of chronicles and 
registers, help us much to an understanding of the matter; but often, 
at the point where these fail us, the pleas in the manor courts, in these 
very rolls, make us thankful that an editor has been found with courage 
to turn over the records and make them throw out their hidden light. 

Your space will not permit me to go into details; but I hope you 
will allow me a wo'd by -way of illustration of what has been said. 
Whence came our action for defamation, with its troublesome lle- 
gation of malice? It has been usual as guess-work to say, from the 
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Court Christian, by way of the statute of Westminster Second, under 
which actions “on the case” arose. But in this volume of manor rolls 
we find many actions for defamation about the time of the statute, some, 
I think (I speak now. from memory), before that time, with every indi- 
cation that they are of old. Nor is there anything in them—and the 
pleadings are often given in full—that savors of the Court Christian ; 
there is no mention of “malitia” in any of the half-dozen cases which 
I have had the pleasure of seeing in the proofs. 

When it is added that the trial in all these cases has been by jury, and 
apparently by the jury of presentment of the manor, enough will have 
been said, I trust, to make a strong case for the present volume, and to 
make the members of the society (may their tribe increase!) anxious 
to see it. A single case in it has been worth my guinea. 


MELVILLE M. BIGELOw. 
CAMBRIDGE, March 4, 1889. 


In the case of People v. O’Brien, 18 N. E. Rep. 692, recently 
decided in New York, and digested in the last number of the 
Review,' where a statute, after abrogating the charter of the Broadway 
Surface Railroad Company, bestowed its franchises gratuitously upon 
the city of New York, on the theory that corporate property, ceasing 
to exist as such at the dissolution of the corporation, may be taken by 
the State without technically infringing any right of those previously 
interested therein, the court thus emphatically express themselves : 
“The contention that securities representing a large part of the 
world’s wealth are beyond the reach of the protection which the Con- 
stitution gives to property, and are subject to the arbitrary will of 
successive legislatures, to sanction or destroy at their pleasure or 
discretion, is a proposition so repugnant to reason and justice, as well 
as the traditions of the Anglo-Saxon race in respect to the security of 
rights of property, that there is little reason to suppose that it will ever 
receive the sanction of the judiciary; and we desire, in unqualified 
terms, to express our disapprobation of such a doctrine.” 

This statement is particularly gratifying to those who remember the 
extravagant notions about the power of the State, current at the time of 
the unearthing of the frauds by which the Broadway Company procured 
its grant from the New York aldermen. 








THE statement recently made in an editorial of a well-known news- 
paper that the Supreme Court of the United States “is perhaps the 
most original creative piece of political construction known to history,” ? 
is an extreme expression of the common opinion that our Supreme 
Court was almost entirely an original creation of the framers of the 
Constitution ; in fact, a wholly unprecedented piece of judicial machinery 
that sprang, as it were, full panoplied from their brains, as did Minerva 
from the head of Jove. 

This romantic idea that the entire Constitution was thus the spon- 
taneous offspring of the brain of its framers, expressed in Gladstone’s 
famous saying, that “the American Constitution is the most wonderful 
work ever struck off at a given time by the brain and purpose of man,” 
has been gradually shrinking away under the light of historical inves- 
tigation, until at present the still undispelled romance attached to the 





_' [p- 335]. . 2 The Boston Post, Jan. 24, 1889. 











NOTES. 383 


creation of the Supreme Court is the greater part of the small remnant 
of what was once so great a whole. Modern historical research, how- 
ever, which cares little for hero-worship or for romance, and which 
insists that political institutions, like living organisms, are as a rule 
developed from earlier institutions by a process of selecting and 
adopting those features which experience has proven to be best adapted 
to the needs of the political environment, is fast demonstrating that 
even the lingering bit of poetical statement as to the origin of the 
Supreme Court will scarcely bear the light of careful investigation. 

It is true that De Tocqueville, who wrote in the days of hero- 
worship and historical romance, pronounced a dictum looking towards 
the theory of supernatural origin. Sv, also, Sir Henry Maine has 
more recently written, that the Supreme Court of the United States is 
“a virtually unique creation of the founders of the Constitution,” an 
experiment with “no exact precedent for it, either in the ancient or 
modern world.” But then he added, a few lines further, that, “novel 
as was the Federal Judicature established by the American Constitution 
as a whole, it nevertheless had its roots in the Past, and most of their 
beginnings must be sought in England.’’? 

It seems, indeed, to be true that the case against the originality 
of our judicial system can be put even more strongly than it is put by 
Sir Henry Maine. In fact, it is somewhat strange that this idea of 
novelty should have spread so widely as it has done, in view of the 
statement made by Hamilton in the “ Federalist” as to the plan of the 
convention for committing the judicial power in last resort to an in- 
dependent court, which is the characteristic feature of our system, that, 
“contrary to the supposition of those who have represented the plan 
of the convention, in this respect, as novel and unprecedented, it is but a 
copy of the constitutions of New Hampshire, Massachusetts, Penn- 
sylvania, Delaware, Maryland, Virginia, North Carolina, South Carolina, 
and Georgia.” ? 

After many years, in which this view has been overlooked, the his- 
torical pendulum is again swinging back to its starting point. Thus 
Mr. Alexander Johnston has recently declared that the erection of the 
judiciary into a position as a coordinate branch of the government, 
which he characterizes as the great achievement of the convention, and 
one of the most distinguished successes of the American system, 
“came in, not with the Convention, but with the aduption of wrirten 
constitutions by the States.” This result, inseparable from the adoption 
of a permanent exponent of the popular will as the supreme authority 
by whose provisions the courts must test the validity of legislative 
action, “had already been obtained in eleven of the thirteen States in 
1787, through their adoption of written constitutions; and the Con- 
vention, by its coincident adoption of a written constitution, and of a 
system of courts, copied directly the results of State experience. 
Indeed, the germs of the whole system may be traced far back of 1776, 
into colonial experience.” ® 

So, also, Mr. James Bryce, in his recent masterly work upon “The 
American Commonwealth,” concludes that the relation of the Federal 





1 Maine’s Popular Government, American edition, p. 218. 
2 The Federalist, No. 81, J.C. Hamilton’s ed., 595. Quoted in 2 Story on the Constitution, 4th 


ed., p. 392. 
a phe First Century of the Constitution, The New Prince. Rev., vol. iv., p. 182. See also 
another quotation from same article in Bryce’s Amer. Com., vol. i., p. 668. 
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courts to the Constitution, as established by the plan of the Convention of 
1787, is ‘simple, useful, and conformable to general legal principles,” 
and that although “it is, in the original sense of the word, an elegant 
plan,” yet “it is not novel. It was at work in the States before the Con- 
vention of 1787 met. It was at work in the thirteen colonies before 
they revolted from England. It is an application of old and familiar 
doctrines. Such novelty as there is belongs to the scheme of a Supreme 
or Rigid Constitution, reserving the ultimate power to the people, and 
limiting in the same measure the power of the Legislature.” ? 

In short, instead of claiming that the framers of the Constitution were 
creative theorists of wondrous power, we must give them the juster, 
and perhaps greater praise, of being endowed with that supreme and 
uncommon sense that enables men to wisely utilize the experience of 
the past in building for the future. We can fitly apply to their work 
in the creation of our judiciary system the praise given them by James 
Russell Lowell: ‘They had a profound disbelief in theory and new 
forms, and knew better than to commit the folly of breaking with the 
past. They were not seduced by the French fallacy that a new system 
of government could be ordered like a new suit of clothes. They 
would as soon have thought of ordering a new suit of flesh and skin. 
It is only on the roaring loom of time that the stuff is woven for such a 
vesture of their thought and experience as they were meditating.” ? 





Apropos of Judge Cooley’s address upon the subject of Written 
Constitutions, published in this number of the Review, is the fact 
that the 14th of last January was the two hundred and fiftieth anni- 
versary of the adoption of the first constitution of what is now the State 
of Connecticut. This document, called ‘ Fundamental Orders,”’ 
adopted at Hartford in 1639, enjoys the honor, it is said, of being the 
first written constitution, in the modern sense of that phrase, known to 
the world. That is to say, it is said to be the first document adopted by 
the citizens of a political community, containing permanent limitations 
upon the powers of the government which it created. 

The preamble to this interesting document recites that “we the In- 
habitants and Residents of Windsor, Harteford and Wethersfield . . . 
now cohabiting and dwelling in and upon the River of Conectcotte and 
the Lands thereunto adioyneing . . . doe . . . assotiate and 
coniogne ourselues to be as one Publike State or Comenwelth ; and doe, 
for ourselues and our successors and such as shall be adioyned to vs 
att any tyme hereafter, enter into Combination and Confederation 
togather, to mavntayne and p’searue the liberty and purity of the 
gospell of our Lord Jesus w™ we now p’fesse, as also the disciplyne 
of the Churches, w™ according to the truth of the said gospell is now 
practiced amongst us; As also in o* Ciuell Affaires to be guided and 
gonerned according to such Lawes, Rules, Orders and decrees as shall 
be made, ordered & decreed, as followeth.”’ ® 





Tue recent English case of Cann v. Willson, 39 Ch. D. 39, digested 
in the present number of the Review, decides that a man who care- 





1 Bryce’s Amer. Com , vol. i., p. 250 


50. 

2 Lowell, Democracy and other Addresses, p. 23, cited in Bryce’s Amer. Com., vol. i., p. 31, 
note. 

3 Poore’s Charters and Constitutions, 249. Also reprinted in series of “Old South Leaflets,” - 
together with the “ Fundamental Agreement” of New Haven. 
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lessly and recklessly makes a statement, knowing that another person 
intends to act upon it, and under such circumstances that the other is 
reasonably entitled to rely upon it, although he himself is not interested 
in the result of the other’s action, is, in the event that the statement 
proves untrue, liable in damages to the other who has been injured by 
acting upon it, both in an action on the case for negligence, and in an 
action of deceit for the misrepresentation. 

Recovery on the ground of negligence is based upon an analogy to 
those cases in which liability is fixed upon one who carelessly erects a 
dangerous scaffolding which he knows others are to use, or mixes 
dangerous ingredients in a remedy offered for public sale. So in Cann 
v. Willson, the basis of the responsibility is said to be that the maker 
of the statement, knowing that another person intends to act upon it, 
being reasonably entitled so to do, has voluntarily assumed the duty of 
supplying a safe and accurate statement, and is liable for negligence in 
the performance of this duty. The analogy seems to be a good one. 
Sound public policy demands the fixing of the responsibility in question. 

The phrase “under such circumstances that the other is reasonably 
entitled to rely on his statement,” though not used by the court, seems 
to express their doctrine as accurately as it can be defined. In the case 
under discussion, the defendants, a firm of valuers, were employed by 
a third person, with whom the plaintiff was negotiating for the mortgage 
of certain property, to give the plaintiff a valuation of the property. 
Here the plaintiff evidently was reasonably entitled to rely on the care- 
fulness of the defendant’s valuation, although there was no contract 
relation between him and them, and although they were not interested 
in his action. with regard to the property. ‘There is no reason to believe 
that the court would have held the defendants liable had they been 
mere Officious volunteers giving information on which the plaintiff 
would not have been reasonably entitled to rely. An able critic in the 
January “ Law Quarterly’? is misled in this respect, his criticism of the 
case as to this point being based on the mistaken ground that the valu- 
ation was given gratis. 

Upon the point that an action of deceit can, under these circum- 
stances, be maintained, Cann v. Willson goes no farther than the 
previous decision of Peek v. Derry, 37 Ch. D. 541, digested 2 H. L. 
Rev. 189, in which the doctrine had been already established that an 
untrue statement, recklessly made, without reasonable grounds for 
believing it to be true, is, in an action for deceit, equivalent to a state- 
ment made with the knowledge that it is false. The cumulative 
authority of this present decision seems to firmly establish in the 
English law that novel, though apparently beneficial, doctrine. 

It had long before been settled that in an action for deceit it was not 
necessary to prove that the defendant had anything to gain by his mis- 
statement, or that he was under any contractual relation to the plaintiff. 
Polhill v. Walter, 3 B. & Ad. 114. 

Modern English law is moving fast in the direction of fixing addi- 
tional responsibility upon the makers of statements which are to be 
acted upon in dealings between man and man; it is to be trusted that 
the American law may keep pace with this beneficial advance. 





1 Law Quarterly Review, ~?_ p. tor. The Law Quarterly” contains (pp. 101-103) two in- 
teresting criticisms of Cann v. Willson (one written by theeditor), which differ in part both from 


each other and from the opinions expressed in this note. 
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RECENT CASES. 


[These cases are selected from the current English and American decisions not yet regularly 
reported, for the purpose of giving the latest and most progressive work of the courts. No pains 
are spared iz. selecting aé/ the cases, comparatively few in number, which disclose the general prog- 
ress and tendencies of the law. When such cases are particularly suggestive, comments and refer- 
ences are added, if practicable.] 


BANKS AND BANKING — NATURE OF SAVINGS-BANK, — A savings-bank in 
Massachusetts is an incorporated agency fur receiving the moneys of depositors 
in small or moderate amounts and investing them merely for the use and benefit 
of the depositors. The bank assumes no obligation to repay to any depositor 
the full amount of his deposit, and, in case of loss from an investment carefully 
and lawfully made, it must be borne fro rata by the depositors. Zewis v. Lynn 
Inst. for Savings, 19 N. E. Rep. 365 (Mass.). 

COMMON CARRIERS — MALICIOUS NEGLIGENCE OF EMPLOYEE — EXEMPLARY 
DamacEs, — A railway company is liable in exemplary damages for the mali- 
cious or ‘reckless negligence of its servants, in the course. of their employment, 
although such negligence be not authorized or approved by the company. 
Quinn v. South Carolina Ry. Co., 7S. E. Rep. 614 (S. C.). 


COMMON CARRIERS — RAILWAY TICKET — SEPARATION OF COUPON. — Where 
the coupon of a railway ticket, perforated for the purpose of separation, and con- 
ditioned to be void if detached, became separated through no fault of the passen- 
ger, it was e/d that this separation was not such a detachment as would work 
forfeiture of the contract. Wightman v. Chicago & N. W. Ry. Co, 40 N. W. 
Rep. 689 (Wis. ). 

ConFLIcT OF, Laws — PuBLic POLICY OF A STATE — ASSIGNMENTS PREFER- 
RING CREDITORS. — A statute of S. C. provides that assignments preferring certain 
creditors shall be void. Such an assignment was executed in N. Y. by a citizen 
of N. Y. conveying personal property in S. C. He/d, that as such assignment 
was contrary to the public policy of the State, it was void in S. C., though by the 
law of N. Y. such preference is not only permitted but required, and though none 
of the creditors attaching it reside in S. C. Sheldon v, Blanvelt, 7 S. E. Kep. 593 
(S. C.). 

CONSTITUTIONAL Law — INTERSTATE COMMERCE. — Transportation by con- 
tinuous carriage, from a point in one State over connecting lines which pass 
through another State back to a point in the original State, and one of which 
connecting lines lies wholly in such other State, is interstate commerce within 
the meaning of the Constitution of the U. S. Sternberger v. Cape Fear & Y. V. 
Ry. Co, 7S. E. Rep. 836 (S. C.). 

CONSTITUTIONAL LAW — TONNAGE Duty — OysTER DREDGING. — A Maty- 
land statute imposed a tax of three dollars per ton upon all vessels employed in 
dredging for oysters in the State waters, e/d, that this was not a tonnage 
duty, but a lawful compensation demanded by the State, as the proprietor of the 
oyster beds, for the privilege of taking oysters; and that i. was but reasonable 
that this compensation should be rated according to the size of the vessel used. 
Dize v. Lloyd e¢ al, 36 Fed. Rep, 651 (Md.). 


CRIMINAL LAw — ASSAULT — HUSBAND AND WIFE — VENEREAL DISEASE, 
— A husband who, being aware that he has a venereal disease, has con- 
nection with his wife who is ignorant of his condition, and communicates 
the disease to her, cannot be convicted under a statute of “an assault occasion- 
ing actual bodily harm.” Reg. v. Clarence (Cr. Cas. Res.), 59 L. T. Rep. N. 5, 
780 (Eng.). 

Eight judges, for one reason or another, agreed in the decision; four judges 
dissented. Seven opinions were delivered. The principal propositions advanced 
by various of the majority were as follows: First, that there can be no assault 
by means of infection; second, that the concealment by the husband of his 
condition was not such fraud as vitiated the wife’s consent; and third, that if 
fraud in question could vitiate the consent to the contamination, it would also 
Viliate the consent as to the intercourse, these not being separable (Hegarty v. Shine, 
14 Cox C. C, 124, at 145), and the result would be that the husband would be guilty 
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of arape upon his wife, which is impossible on account of the fundamental idea of 
the marriage relation (Hale’s Pl. Cr. 628). 

The minority, on the contrary, expressed the following various opinions: 
First, that there can be an assault by infection; second, that the husband’s 
fraud vitiated the wife’s consent 7 fofo ; and, third, that even if his fraud did not 
vitiate her consent as to the act of intercourse, still it did vitiate her consent 
as to the contamination by disease, these being separable (Reg. v. Bennett, 4 F. 
& F. 1105; Reg. v. Sinclair, 13 Cox C. C. 28); and that, therefore, although the 
husband could not be convicted of a rape upon his wife, still he could be con- 
victed of an assault by way of infection. 

Mr. Justice Stephen, who was of the majority, in discussing the application of 
the maxim that “fraud vitiates consent’? in the similar cases of Reg. v. Flattery, 
2Q. B. D. 410 and Reg. v. Dee, 14 Ir. L. C. L. 468, said that “the only sorts of 
fraud which so far destroy the effect of a woman’s consent as to convert a con- 
nection consented to in fact into a rape, are frauds as to the nature of the act 
itself, or as to the identity of the person who does the act.” 


CRIMINAL Law — HomIctpE — IRRESISTIBLE IMPULSE. — Mere irresistible 
impulse, though arising from mental derangement, is not a defence to an 
indictment for murder, provided the accused knew that the act which he was 
committing was a crime, morally, and punishable by the laws. State v. Alex- 
ander, 8 S. E. Rep. 440 (S. C.). 

This case seems to indicate a disposition on the part of our courts to do away 
entirely with this defence. 


EviIpENCE — JupIcIAL NoTIcE — RAILROAD LINES. — The court has judicial 
knowledge of the fact that certain railroads touch the same points, and are prac- 
tically parallel, and necessarily competing, lines. Gulf, C. & St. F. R. R. Co. v. State, 
1o S. W. Rep. 81 (Tex.). 

EVIDENCE — PROMISSORY NOTE — CONDITION SUBSEQUENT BY PAROL AGREE- 
MENT, — Evidence is admissible that a promissory note, delivered to the payee, 
was executed in contemplation of a proposed transaction and with a collateral 
oral agreement that it should become of no effect if the maker’s attorney should 
disapprove of the transaction; and such note is rendered void upon expression 
of the attorney’s disapproval. Ware v. Allen, 9 Sup. Ct. Rep. 174. 

This is, it is to be noticed, the case of a condition subsequent. That it is 
permissible to introduce evidence of a separate oral agreement constituting a 
condition precedent to any liability under a written contract, see note to case 
of Meekins v. Newberry, digested in 2 Harv, L. REv. 289. 


FEDERAL COURTS — JURISDICTION —- DOMICILE OF CoRPORATIONS. —U. S. 
Act, March 3, 1887, provides that an actiun shall be brought in no other district 
than that of which defendant is an inhabitant. /e/d, that a railway corporation 
is an inhabitant only of the State which created it, and federal courts elsewhere 
will not take jurisdiction of an action against it. ili v. Delaware, lL, & W. 
R. Co., 37 Fed. Rep. 65 (N. Y.). 


FEDERAL COURTS — PRECEDENTS — FOLLOWING STATE DECISIONS. — When 
the construction of a State constitution or statute involves no federal question, 
and has been settled by the decision of the highest tribunal of the State, it is a 
general rule of decisions in the federal courts to follow and adopt such decision; 
and this rule is to be followed even where the U, S. Supreme Court has given a 
different construction to the State law. There are, however, exceptions to this 
rule; first, when rights of property have been acquired under former decisions; 
secondly, when on the same transactions the federal court has first passed, and 
the decisions of the State court relied upon do not meet the independent judgment 
of the U. S, Supreme Court; and, thirdly, when general questions of commercial 
law are involved. Perhaps there is also an exception in cases involving con- 
troversies between citizens of different States, Aew Orleans Water Works v. 
Brewing Co., 36 Fed, Rep. 833 (La.). 

The above rule, it would seem, is discretionary, and will not be followed so 
strictly as to violate the demands of truth and justice. See Gelpcke v. City of 
Dubuque, 1 Wall. 175. 

HusBAND AND WIFE— HUSBAND MAY ENFORCE WIFE’S CONTRACT WITH 
HiMSELF,— A statute of Indiana gives a married woman a right to contract as 
to her personal property, and carry on her separate business as if sole, except 
in certain particulars. edd, that a husband could recover on an express cun- 
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tract made by his wife to repay money loaned to her by him for a proper use in 
her separate business. But “the husband must show, not only an express con- 
tract, but also that in equity and good conscience he is entitled to enforce his 
claim. The contract is not valid in the sense that it can be enforced strictly as 
contract. This is so, because in strict law the . . . theory of the unity of 
person still exists.” Marrell v. Harrell, 19 N. E, Rep. 621 (Ind.). 

As to partnerships between husband and wife see Zoof v. Brewer, 3 So. Rep. 
571 (Miss.), digested 2 Harv, L. REV. 99. 


INFANT — CONTRACT FOR BENEFIT OF INFANT. — An infant contracted to per- 
form services for another, under terms beneficial to himself. He/d, that he was 
beund by the contract, and an injunction was granted to prevent him from 
breaking its negative stipulations, ‘‘There can be no doubt that an infant may 
enter into a contract which is beneficial to himself, and is bound by it.” Jes/ie 
v. Fitzpatrick, 3 Q. B. D. 229 (an action against an infant for damages arising 
for breach of contract), gives the correct test of the contract. Whether the pro- 
visions “are inequitable or not depends on considerations outside the contract. If 
such provisions were at the time common to labor contracts, or were in the then 
condition of trade such as the master was reasonably justified in imposing as a 
just measure of protection to himself, and if the wages were a fair compensation 
for the services of the youth, the contract is binding, inasmuch as it was bene- 
ficial to himself by securing to him permanent employment, and the means of 
maintaining himself.” Fellows v. Wood, 59 L. T. Rep. N. Ss. 513 (Q. B. D.); 
s. Cc. 39 Alb, L. J. 76 (Eng.). 

JupicIAL SALE — FAILURE OF PURCHASER TO COMPLY WITH BID. — Where, 
at a sale of property under order of the court, for the benefit of creditors, a 
purchaser, after his bid has been accepted and the sale reported, refuses to comply 
with the terms of his bid, the court may, without confirming the sale to him, 
order a resale of the property, and after such resale enter a decree against him 
for the deficiency between his bid and the proceeds of the resale, with costs. 
Camden v. Mayhew, 9 Sup. Ct. Rep. 246. 

Jury — MeTHoD oF ESTIMATING DAMAGES. — It is proper for a jury, in an 
action for unliquidated damages, to add together the amounts named by the 
several jurors, and divide the sum by twelve, and then to adopt the result as their 
verdict; but such method must not be made use of pursuant to an agreement to 
be bound by the result. City of Kinsley v. Morse, 20 Pac, Rep. 222 (Kan.); 
Hunt v. Elliott, 20 Pac. Rep. 132 (Cal.). 

The propriety of recommending such a proceeding to the jury is briefly dis- 
cussed in Zhomas v. Dickinson, 12 N. Y. 364, 372. 

LIEN — CONSTRUCTIVE TRUST — MINGLING OF FuNDs. — Defendant, having 
innocently received money paid him by the plaintiffs through mistake and 
mingled it with his own, spent a part of the whole amount and bought land with 
the remainder. e/d, that “a constructive trust would arise upon the land, had 
the transaction been between citizens of the United States,” but that the plaintiffs, 
being aliens, could not, under the laws of Texas, claim a resulting or constructive 
trust in the land, but were entitled to a lien on the land for the amount furnished, 
Zundell et al. v. Gess, 9 S, W. Rep. 879 (Tex.). 

It would seem notwithstanding the dictum of the court, that, under the cir- 
cumstances of the case, if the plaintiffs had been citizens they would have been 
entitled to no more, forit does not appear that there was any wrongful dealing 
with the plaintiffs’ property from which the law could raise a trust in the strict 
sense of the word. 


NEGLIGENCE — DECEIT — MISREPRESENTATION — CARELESS STATEMENTS. — 
The solicitors of the plaintiff, the intending mortgagee of property, required the 
owner to obtain a valuation of the property, The owner employed the defend- 
ants, a firm of valuers, who, knowing the purpose for which the valuation was to 
be used, carelessly fixed a value, which they had no reasonable ground to 
believe to be correct, and informed the plaintiff’s solicitors cf their valuation, 
The plaintiff, acting on the advice of his solicitors, and induced by the repre- 
sentations of the defendants, advanced money upon the security of a mortgage 
of the property. The mortgagor having defaulted in payment, and the property 
proving to have been greatly overvalued, and insufficient to answer the mortgage, 
it was e/d that the plaintiff could recover from the defendants for the damage 
sustained by him, The decision was put on two grounds, entirely independent 
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of a contract relation: first, that under the authority of Heaven v. Pender, 11 
Q. B. D. 503, and George v. Skivingion, L. R. § Ex. 1, the defendants having 
knowingly put themselves in the position of furnishing the plaintiff a document, 
called a valuation, upon the basis of which he was to act, incurred, in point of 
law, a duty towards him to use reasonable care in its preparation, and were liable 
to him for negligence in the performance of this duty; and, secondly, that, on 
the authority of Peek v. Derry, 37 Ch. D. 541 (digested 2 Harv, L, Rev. 189), 
when a man makes an untrue statement to another, with an intention that it 
shall be acted upon, and without reasonable grounds for believing it to be true, 
he is liable in damages, in an action for deceit, to the person acting on his state- 
ment. Cann v. Willson, 39 Ch. D. 39; s.c. 59 L. T. Rep. N. Ss. 723 (Eng.). 

For discussion of this case see note supra, in present number of the Review. 

NOVATION, — The assent of the creditor is a necessary element in the substitu- 
tion of anew for an old debtor, To constitute such a novation there must bea 
mutual agreement between .all three parties, whereby at the same time the old 
debt is extinguished and the new debt is created. Cornwell v. Megins, 40 N. W. 
Rep. 610 (Minn.). 

PARTNERSHIP — INFANT PARTNER. — Firm property may be held for the debts of 
a firm although one of the partners is an infant; but the infant may repudiate all 
personal liability on the firm debts, Pedletier v. Conture, 19 N. E. Rep. 400 (Mass.). 

This decision seems to recognize that, so far as responsibility for debts is con- 
cerned, the firm is an entity distinct from the individual partners, who may or 
may not have the capacity to incur personal liability. 

PATENTS FOR INVENTIONS — DURATION — PRIOR FOREIGN PATENTS, — U. S. 
Rev. St., § 4887, provides that every patent for an invention previously patented 
in a foreign country ‘shall expire at the same time with the foreign patent,” and 
shall not remain in force more than seventeen years. Act Canada, 1872, 
permits the holder of a five-year patent to obtain, as a matter of right, on pay- 
ment of a fee, two subsequent extensions, of five years each, A Canadian patent 
for five years having been granted.on an invention, a United States patent was 
granted on the same invention for seventeen years, The Canadian patent was 
subsequently renewed for the two additional terms of five years. AHedd, the 
fifteen-years term of the Canadian patent having been continuous, that the United 
States letters-patent continued valid during its entire duration, and expired at the 
end of the fifteen years. 

Blatchfurd, J,: Although ‘‘the United States patent may on its face run for 
seventeen years ftom its date, it is to be so limited by the courts, as a matter to 
be adjudicated oh evidence z# pais, as to expire at the same time with the foreign 
patent, not running in any case more than seventeen years; but, subject to the 
latter limitation, it is to be in force as lung as the foreign patent is in force.” 
Bate Refrigerating Co. v. Hammond Co., 9 Sup. Ct. Rep. 225. 

This decisiofi overrules various Circuit Court cases cited in the opinion. 


Quast CONTRACT — MONEY PAID UNDER MISTAKE OF Facr— STATUTE OF 
LIMITATIONS — DEMAND. — When a bank, upon which a check is drawn payable 
to a particular person, pays the amount of the check to one presenting it with a 
forged indorsement of the payee’s name, both parties supposing the indorsement 
to be genuine, the right of action of the bank to recover back the money from the 
person so obtaining it, accrues immediately upon payment of the money, without 
a demand for its repayment, and is barred within six years from that date bya 
statute limiting actions on contracts and obligations, express or implied. Leather 
Manufacturers Nil. Bank v. Merchants’ Bank, 9 Sup. Ct. Rep. 3. 

For the contrary view, that where money has been paid under a mutual mis- 
take of fact, no right of action accrues until a demand has been made for its 
repayment, see, in addition to the cases discussed in the above opinion, the 
case of Freeman v. Feffries, L. R. 4 Ex. 189; S. C. 1 Keener’s Cases on Quasi 
Contracts, 416; also Prof. Keener’s article on “ Recovery of Money Paid under 
Mistake of Fact,” 1 Harv. L. Rev. at p. 218. 


REAL PROPERTY — RULE AGAINST PERPETUITIES — EVIDENCE THAT WOMAN 
Is PAsT CHILDBEARING, — Where, in a will, a gift to the testator’s great-grand- 
children is, on its face, void for remoteness, evidence is not admissible to show 
that at the time of the testator’s death his daughter was over sixty years of age, 
and past the age of childbearing, so that the gifts to her great-grandchildren 
must, as a matter of fact, vest within the time required by the Rule against 
Perpetuities. Re Dawson; Fohnston v. Hill, 59 L. T. Rep. N. Ss. 725 (Eng.). 
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This decision follows Yee v. Audley, 1 Cox, 324, and Re Sayers’ Trusts, L. R. 6 
Eq. 319, and overrules the later case of Cooper v. Laroche, t7 Ch. D, 368. See 
also, in accord with the present decision, Gray on Perpetuities, §§ 215, 215a, in 
which these cases are discussed, and the rule laid down that, “for the purpose of 
determining questions of remoteness, men and women are deemed capable of 
having issue so long as they live.” 


REAL PROPERTY— TENANCY BY ENTIRETY — STATUTES RELATING TO MaAR- 
RIED WOMEN. — The statutes which allow a married woman to own separate 
property do not change the common-law rule, that a deed of real estate to a man 
and his wife conveys a tenancy by entirety. Baker v. Stewart, 19 Pac. Rep. 
904 (Kan.). An elaborate dissenting opinion was rendered, 


STATUTE OF FRAUDS — AGREEMENT MADE IN CouRT. — An agreement made 
in open court, and acted upon by the court, is not within the Statute of Frauds. 
Savage v. Blanchard, 19 N. E. Rep, 396 (Mass.). 

STATUTE OF LIMITATIONS — ADVERSE POSSESSION—- COLOR OF TITLE. — 

Color of title is not such adverse possession as will bar, under the Statute of 
Limitations, an action of ejectment. 7 urner v. Stephenson, 40 N. W. Rep. 735 
(Mich.). 
’ TELEGRAPH COMPANIES— FAILURE TO DELIVER MESSAGE — NOTICE. — 
Action by the receiver for delay in delivering the following message: ‘Willie 
died yesterday evening at six o’clock; will be buried at M., Sunday evening.” 
Held, that, in the absence of notice to the operator, damages must be limited to 
the injury that would naturally and apparently result from delay in sending such 
a message, and that injury to fraternal feelings cannot be taken into account, 
there being nothing in the message to show that the receiver was the brother 
of the deceased. Western Union Tel. Co. v. Brown, 10 S. W. Rep. 323 (Tex.). 

The general: right of the receiver to recover for damages resulting from delay 
has been universally allowed in this country and denied in England. (Gray on 
Telegraphs, §§ 72, 73.) 

The case is opposed to the general rule that for mental anguish alone a party 
cannot recover either in tort or contract (Wood’s Mayne en Damages, Ist Am. 
ed., § 54, n.), but follows earlier Texas decisions, ellev. W. U. T. Co, 55 
Tex. 308. See, however, contra, Russel v. W. U. T. Co., 19 N. W. Rep. 408. 

TROVER — REMOVAL OF Goops BY TEAMSTER IN Goor FAITH. — Plaintiff 
hired a room and left goods there without tastening the dvor. Defendant, a job 
teamster, in good faith removed the goods under the direction of the owner 
of the house, and delivered them to the latter at another place. He/d, that de- 
fendant was not liable for conversion, It is settled that whoever receives goods 
from one in actual, though illegal, possession, and restores them to such person, 
is not liable. The principle may be extended to the present case, where the goods 
were received from one having apparent control, accompanied with capacity of 
investing himself with actual physical possession. Gurley v. Armstead, 19 N. E, 
Rep. 389 (Mass.). 

TROVER — WAREHOUSEMAN — COURSE OF BUSINESS. — A  warehouseman who 
receives mortgaged goods for storage, and afterwards delivers them to a third 
person, on production of the warehouse receipt, is liable to the mortgagee, 
whose mortgage is recorded in another county, although he has no notice of the 
claim. Hudmonv. DuBose, 5 So. Rep. 162 (Ala.). 

In England, ‘‘a merely ministerial dealing with goods at the request of the 
apparent owner having actual control of them, is not conversion.” Pollock, 
Torts, 293; Greenway v. Fisher, 1 C. & P. 190 (Packer); Hollins v. Fowler, 
L, R. 7 H. L. 757, at 767-8, semble. 

TRUSTS — CHARITABLE TRUSTS — EFFECT OF CHURCH LAWS AND CANONS, — 
Archbishop Purcell, of Ohio, in 1879 made an assignment, in his individual 
capacity, of all his property for the payment of his debts, expressly excepting all 
property held by him in trust for others, Certain property was vested in him to 
hold according to the laws and canons of the Roman Catholic Church for the use 
of priests and their congregations, schools and their teachers, for sisters of 
charity and orphans in their charge, together with certain land for use as burial- 
places, None of the beneficiaries were incorporated societies, and they were 
constantly changing; moreover, the Archbishop, without opposition from any 
one concerned, had frequently exercised acts of dominion over property so 
coming to him, both selling and substituting other property. //e/d, that there 
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was a valid trust for proper purposes. The unincorporated bodies mentioned, 
although their membership was. constantly changing, were sufficiently identified 
as ces(uis, and they were properly represented by prominent members, suing in 
behalf of themselves and others. The nature of the Archbishop’s interest was 
permitted to be shown by the laws and canons of the church, although some of 
them ran back for fifteen centuries. A/annix v. Purcell, 19 N. E. Rep. 572 (Ohio). 

WILLs — ATTESTATION. —In New York, either an attesting witness to a will 
must see the testator sign his name, or the testator, exhibiting the signature to 
the witness, must ackrowledge it to he his. Consequently an attestation is in- 
sufficient, if the will is so folded that the witness cannot see the signature, 
although the testator acknowledges the instrument to be his last will and testa- 
ment, Jn re Mackay’s Will, 18 N. E. Rep. 433 (N. Y.). 

WILLs — MENTAL CAPACITY OF TESTATOR.—A_ testator is mentally compe- 
tent if he have mind enough to understand the nature of the transaction in 
which he is engaged, and be mentally capable of recollecting the property which 
he means to dispose of, the objects of his bounty, and the manner in which he 
wishes to distribute it among them. Kerr v. Lunsford,8 S. E. Rep. 493 (W. 
Va.). 
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AMERICAN CONSTITUTIONAL Law. By J. I. Clark Hare, LL.D. 
In two volumes. Little, Brown, & Co., Boston, 1889. 8vo. Pages 
1,400. 

No apology is needed for a new work on constitutional law, for 
however able the past treatises have been, the subject is one of such 
constant development that the method of annotation is unsatisfactory. 
The recent cases are too important to be summarized in a foot-note. 
The book before us has the additional interest of coming from the pen 
of Judge Hare, for whatever the learned author of “Contracts” has to 
say is sure to be suggestive. As far as the substance of the work is 
concerned, the result is not disappointing. It contains an astonishing 
mass of material gleaned from every field of constitutional history. 
The work deserves particular mention for its suggestive, although 
sometimes disproportioned, treatment of some of the distinctively 
modern problems. Such is Lecture XIX., on Civil-Service Reform and 
the Primary System. Every here and there, also, a little note or some 
side remark opens up a broad field of thought in a manner somewhat 
diffuse, but, on the whole, invigorating. It can fairly be said that in 
breadth, in learning, and in suggestiveness the work is a valuable con- 
tribution to the subject. 

It is to be regretted, however, that the form in which the work is 
presented is by no means equal to its substance. It seems to suffer 
from a lack of method, brought about in part, perhaps, from the un- 
wieldy mass of material. The different lectures have no distinctive 
titles, so that it is sometimes difficult to tell at a glance what the main 
thread of the lecture is about. The divisions of the subject are not 
always clearly treated as a whole, although the remarks on individual 
cases are acute and discriminating. An example of this is the com- 
merce clause, a subject which more than any other seems almost to 
demand a chronological arrangement to show its development. After 
a treatment of Gibbons v. Ogden, in which it is hard to see just where 
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the quotations from the case end and the comments begin, the author 
takes up treaties, then internal commerce and trade-marks. Police power 
is touched on twice,— at page 454, and again in the following chapter. 
The same is true of ferries. The result is that, however clear may be 
the idea of individual cases, it is difficult to trace the history of the 
commerce clause, or to formulate just what the present condition of the 
law is, and inso far the usefulness of a work, otherwise admirable, is 
impaired. The volumes are printed in a thorough way, and the index, 
so far as we have been able to examine it, is satisfactory. 
G. R.N. 





THE MERCANTILE LAW oF ENGLAND AND THE UNITED STATES. 
By John William Smith, with notes by Carter P. Pomeroy. San 
Francisco: Bancroft-Whitney Co., 1887. s12mo. Pages xxv and 888. 

We have here in compact, handy forma compendium of the laws 
governing the business world. The text, which is necessarily very 
comprehensive in its scope, is that of the third English edition, and 
is retained entire, with the single exception of the chapter on the 
Bankruptcy Acts of England. The work of the American editor, 
which appears to be well done, is found in the foot-notes, which collect 
the American and English authorities and point out the changes in the 
law since the text was written. 

The book in its make-up is similar to “ Desty on Federal Procedure ” 
and “ Newmark on Sales,’”’ published by the same house, and, like them, 
loses in value for want of a list of cases. The cases themselves are 
jumbled together under the various headings without any regard to 
arrangement, chronological, geographical, or otherwise. The pages 
occasionally show inaccurate proof-reading. There is a good index and 
table of contents, however, and the division of the text into sections is 
a valuable improvement over the original edition. We think, on the 
whole, the profession will find the work a serviceable assistant. 

W. F. B. 





THE Work oF THE ApvocaTe. A _ practical treatise, containing 
suggestions for preparation and trial. By Byron K. Elliott and William 
F. Elliott. Bowen-Merrill Co., Indianapolis, 1888. 8vo. 

A book so novel in its conception and complete in its execution 
cannot fail to be of interest to the profession. Though many cases are 
cited incidentally, it does not profess to be a law book in the strict sense 
of the term, but rather a book about the practice of law in and out of 
court. Beginning with the chapter “Learning and Preparing the 
Facts,” the author discusses at length all the different stages of the case, 
from the time the client enters the office until the last appeal is taken, 
making practical suggestions at each step, and citing cases in support 
of the rules of law most likely to be called into use. It treats largely 
of those things which must always be governed by the tact of the 
advocate in each case; yet a careful perusal of it would at least serve 
to put one on his guard when dealing with a wary antagonist. While 
no book can teach sagacity, “ The Work of the Advocate ” shows one the 
importance of this trait in the practising attorney. It will be found 
especially valuable to the younger members of the prof ssion who 
desire to learn the practical side of the law as distinguished from the 
theoretical. C. M. L. 
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